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HOWARD UN IVERSITY f 


WASHINGTON, D. C. 20001 


October 1, 1969 


Dear Mr. Levy: 


It has come to my attention that a student group at Howard University 
applied for authority to construct an FM radio station on the 

campus during the spring of 1969. Apparently the application was 
either lost in the mail or was misplaced elsewhere. I can find no 
evidence of another application being filed. I understand that 
applications must be filed at least thirty days prior to the date 

set for hearings. However, Iam requesting a waiver be con- 
sidered in the Howard case. 
| 
The development of a curriculum adaptable to radio use represents 
a very important phase of the University's planned and continuing 
program. Our interest in constructing a radio station, then, 

goes well beyond that which the student group held. We consider 

it vital to our academic development. 


In light of the above, Iam appealing to you for any assistance 
which you might provide in getting Howard's application accepted 
for consideration. Copies 2 ation are being forwarded 
under separate cover, 


Se President 
——— 
Mr. Martin Levy 


Chief, Broadcasting Facilities Division 
Federal Communications Commission 
1919 M Street, N. W. 

Washington, D. C. 20554 
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_ HOWARD UNIVERSITY 


WASHINGTON, D. C. 20001 


4 1 s 
OFFICE OF THE PRESIDENT December 3, 


Dear Mr. Levy: 

The enclosed application for authority to construct a non-commercial 
FM broadcast station at Howard University is hereby submitted, In 
the event that additional information is required, please contact mee 


Sincerely yours, 


? 
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Owen D. Nichols 
Assistant to the President 


Mr. Martin Levy 

Chief, Broadcasting Facilities Division 
Federal Communications Commission 
1919 M Street, N. We 

Washington, D, C. 20554 


e 
OFFICE OF THE PRESIDENT 
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HOWARD U 


a 


Dear Sirs: 


On December 3 an application for authority to construct 


RSITY 


———, eee eee one 


December 9, 1969 


‘an FM radio 


station at Howard University was submitted to the Federal Commu- 


nications Commission. Prior to that time, on October 
from Dr. James E. Cheek, President of Howard Univer 
sent to Mr. Martin Levy, Chief of the Broadcasting Fac 
of FCC, requesting a waiver of the rules which require 
to be filed at least thirty days before hearings are sct. 


the letter to Mr. Levy was probably not construed as a f 
for waiver, Iam now specifically requesting that such a 
granted to Howard University and that the application be 


consideration, 


Sincerely yours, 


1, a letter 
isity, had been 
ilities Division 
applications 
Realizing that 
ormal request 
| waiver be 
given full 
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Owen D. Nichols 


Assistant to the President 


Cornmissioners 

Federal Communications Commission 
1919 M Street, N. W. 

Washington, D. C. 20554 


February 4, 1970 


Howard University 

c/o Mr. James E. Cheek 

4th and College Streets, N. W. 
Washington, D.C. 20001 


Gentlemen: 


Reference is made to your application for authority to construct a new educa- 
tional FM station at Washington, D. C., and to related correspondence. 


Ae a te cme t+ we 


Your application is mutually exclusive with the Washington, D. C. applications 
of Pacifica Foundation and National Education Foundation. In order to be 
considered with these applications, your application would have to have been 
on file on the day before the other two were designated for hearing, which 
took place on August 14, 1969. By letter of October 1, 1969, you stated 
that such an application which had been filed by a student group in the Spring 
of 1969 was lost in the mail or misplaced elsewhere and that another applica 


tion would be submitted by the University under separate cover. Waiver to 
permit acceptance of the application was also requested in your October 1, 
1969, letter because of the importance of the proposal to the academic develop- 
ment of your institution. The application itself was tendered on December 3, 
1969. 


In order to be considered with the other two applications, your application 
was required by Section 1.227(b)(1) of the Commission’s rules to have been 
filed by the close of business on August 13, 1969. The Commission has dili- 
gently searched its files and can find no record of any application’s having been 
filed in the Spring of 1969, or any other time prior to the current, December 

| 3, 1969, filing. This filing was almost four months late, and more than two 

i months after your letter indicating that it was to be expected. No explanation 
“is provided by your waiver request of the circumstances surrounding the earlier 
filing or of why you did not submit another application before August_13, 
1969. Nor have you ou explained the delay from August 13, 1969, to the time 
the letter was written, or from that time until the application was submitted. 


Although the Commission can understand your interest in operating the pro- 
posed station and can recognize its value to your institution, waiver cannot be 
justified on these grounds alone. Otherwise, no grant could ever be made and 
no hearing could ever be held if the Commission were to accept all late filed 
but worthwhile applications. 
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Howard University 
| 
Here, in view of the absence of any documentation regarding the earlier sub- 
mission, and in view of the considerable delays on your part since you became 
aware of the fact that the application had not been received, the Commission 
is unable to conclude that waiver, with its attendant disruptions, would serve 
the public interest. Since you have not provided a showing sufficient if true 
to warrant waiver, a hearing on your waiver request is not required. 


Accordingly, your request for waiver has been denied and your application will 
be returned under separate cover. 


Commissioner Cox was absent and Commissioner Johnson concurred in the 
result. 


BY DIRECTION OF THE COMMISSION 
Ben F, 


APPROVED IN COMMISSION 
MEETING 

FEBRUARY 4, 1970 

ITEM #5 AURAL AGENDA 


JDavid:reb/bf:B 


oes WASHINGTON, D. C. 20001 


Before the 
FEDEP 4L COMMUNICATIONS COMMISSION 
Washington, D. C. 20544 


In re Application of: Howard University 


Requests: 89.3 mc/s CH. 207, 
0.25 KW, FM 


For: Construction Permit 


To: The Commission 


PETITION FOR RECONSIDERATION TO PERMIT 
ACCEPTANCE OF APPLICATION, AND CONSOLIDATION 


Howard University, through its President, Dr. James E. Cheek, 
———_——— 


hereby respectfully and formally requests that the Commission 
grant this petition for re-consideration: that the Federal 
Communications Commission accept for filing the re-submitted 
application of Howard University; and that the Federal Com- 
munications Commission consolidate, forthwith Howard University's 
application with the two other mutually exclusive applicants for 

the same frequency. In support of this formal request, Howard 


University, respectfully submits the following: 


1, PRELIMINARY STATEMENT 


fl hve 


Howard University a mutually exclusive applicant for construe- 
tion of a new educational FM broadcast station to serve 
Washington, District of Columbia, proposed operation bf Channel 
207 - 89.3 mc/s - with ERP of 0.250 k.w., and antenna height 
of 151.2 feet. Pursuant to the Commission's Letter No. 8832, 
February 5, 1970, the Commission returned the application of 
Howard University, under separate cover. This Boni iarion was 
returned and not permitted for filing with the mutually exclusive 
consolidated applications for construction of the National 
Educational Foundation and the Pacifica Foundation. (Docket 


l 
Nos. 18634 and 18635) Howard University, through its J’resident, 


Por. James E. Cheek, formally requests that the Commission 
reconsider Howard University's waiver request; grant/a hearing 
® 
| 
on the request for waiver; accept for filing Howard University's 


re-submitted application, accompanying this petition; and that 
| 


this application be consolidated immediately with the other 
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docketed applications in the consolidated proceeding noted above, 
In the alternative, Howard University formally requests that 


its re-submitted application be accepted, pending the determi- 


native action taken with respect to the consolidated applications. 


| 
all | 
' 

In the Commission's Letter No. 8832, the Commission indicated that 
| 

Howard University's request for a waiver of the Commission's Rules 
| 

to permit the acceptance of its application for construction of broad- 


| 
cast station was not granted. The basis for such denial was premised 


on two considerations by the Commission: (1) the "absence of any 
documentation" concerning the earlier misplaced application sub- 
| 


| 
mission; (2) "considerable delays" by Howard University in 
tendering a second application, A hearing was not Held on the waiver 


. \ 
request because the Commission ruled that Howard University had not 


provided "a showing sufficient if true to warrant waiver," 


Howard University, after being informed by various sources pre- 


viously unavailable, can understand the strict application of the 
Commission's Rules, and under normal circumstances, agrees that 
| 


such an application should be made. However, because of the 


| 
uniqueness of the circumstances of this case, Howard University 


asserts that such strict application of this standard would not be in 


accordance with the public interest. 
| 

The initial matter for analysis is a perusal of the Howard University 

waiver request, itself, which was contained in a letter, dated 


October 1969, that I, President James E. Cheek, forwarded to the 


Commission, That relevant part of that letter stated: 
| 


"Iam requesting a waiver be considered in the Howard case," 


ae 
It is significant to note that this sentence appeared as the last sentence 
at the end of the first paragraph of the October 1 letter. The statements 
following the stated request were written to indicate the context in 
which such a request was presented - not a reasons supporting the 
waiver request. However, the Commission in its letter erroneously 
construed these contextual remarks as being reasons made in support 
of the waiver reque st. Awas under the impression that in order to 
GED. a formal waiver request, all that was necessary was that I 
had to make such a request in writing, indicating my desire for one - 
without the necessity of presenting supporting reasons at the time of 
submitting the waiver request. And that if there were any questions 
or additional information needed, the Federal Communications 
Commission would notify me for such additional, informational material, - 


such a request never was forthcoming. 


The request for waiver of the Rules to permit acceptance of the Howard 
University application, contained in my letter of October 1, 1969, was 


neither acknowledged or answered by the Federal Communications 


Commission. Upon the reasonable 4ssumption that such acquiesence 
— ee 


~ 


by the Commission meant that the Commission had waived the deadline 
a eR : 
in favor of Howard University's request, and would therefore accept 


its completed application, I notified the University to proceed immedi- 


ately with the development of the data required to support the full 


| 
| 
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license application. The University immediately conimenced the 
| 
the assemblage of relevant facts, information and other data. Within 


a remarkably short period of time, the application had been fully 


assembled and was tendered to the Federal Communications Commission 


on December 3, 1969 - during my sickness. | 
| 


In an attempt to be thorough, complete, and in conformity with the 
| 
Commission's requirements, my Assistant, Mr. Owen D. Nichols, 


due to my illness, contacted the Commission by letter of December 9, 
1969, indicating the University's concern regarding the waiver request 
situation. In that letter, it can also be noted that he also re-emphasized 


the request for a formal waiver - without supplying réasons. He, too, 


was proceeding with the belief that if the Commission needed informa- 


tion, the Commission would properly request such material from the 
University. However, neither his December 3 letter lof transmittal 
| 
nor his letter of December 9 received any acknowledgement nor 
y | 


answer until the Commission's Letter No. 8832, February 4, 1970, 


which contained the Commission's action to deny the waiver request - 


in spite of the strong reliance based on the Commission's inaction. 
| 


There are valid considerations that I believe explain why Mr. Nichols, 


and myself, did not include the reasons for the waiver request in 
which | 
the letters/contain them. Simply, we were not familiar with the 


-6- 
technical specificity and complexity of the Commission's Rules and 
Regulations, nor had we previously had occasion to be aware of the 
strict application for such Rules in these situations. Had we known, ° 
or, in any way, been aware of the Commninatonts technical require- 
ments and specificities for such a waiver request, we would have 
unhesitatingly conformed and set forth in the waiver requests the 
substantive reasons and explarations relating to the situation, which 
are peculiar, in a number of requests to this application. Also, it is 


noted that in each letter containing the waiver zequestpy) fan appeal was 


Girected to Mr. Martin Levy, Chief of the Broadcasting Facilities 


. +7 
v~ Division of the Commission, f6r any asstetance which might have 


facilitated the acceptance of the Howard University application. This 
appeal was specifically included because of our unfamiliarity with the 

, working Rules and Procedures of the Commission and our desire to con- 
More to the Commission's requirements. Yet, neither of us was 


+ 


referred to the Rules and Procedures of the Commission - nor was any 
eerererice made to the specificity or text of the applicable Rules by the 
Commission's own personnel, Because of the Commission's failure to 
acknowledge or answer our correspondence, our unfamiliarity with the 
technical requirement and application of the Rules and the failure of 
chief personnel of the Commission to suggest methods or suggestions 


to meet these requirements - we were left to our own administrative 


experience regarding this matter, which dictated the form of the waiver 
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request contained in the respective letters, Therefore, it appears to 


me, that to apply the strict application of the Commission's Rules 
| 


regarding Howard University's application, in its first appearance 


| 
before the Federal Communications Commission applying for a broad- 


cast license, as it would have to a licensee. having full experience and 


knowledge of the communications processes, is in itself action not in 


| 
accordance with the public interest and manifests sdequaaiey in proce- 
dures, and fails to make an allowance for the historical and traditional 
exclusion of Black citizens in fully participating in these processes, 
In this regard, it is necessary to indicate to a finer approximation, the 
reasons for my unfamiliarity with the Commission's Rules and 


‘Procedures. 


The Communications industry, from its inception, has been a closed 

: | 
one to Black and other minority participants, and only in the extremely 
recent past has there been any significant change of this pattern. The 


| 
| 
Kerner Commission's conclusion that 
| 


"Our nation is moving toward two societies 
one black, one white - separate and unequal. as 
~! | 


is particularly true and characteristic of the communications industry. 
| 
Of 7, 599 total broadcast stations currently in operation, less than 


0.1 percent are Black owned and operated. Of the 391 non-commercial 
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FM broadcast stations currently in operation, less than 0,1 percent 
are owned and operated by Black citizens. Another indication of the 
closed society is that of the lawyers currently in practice before the ° 
Federal Communications Commission, less than 1 percent are members 
of the Black community - all of whom are widely scattered throughout 
the country. Of the 120 predominantly Black schools, colleges and 
universities across the Nation, only two have operational FM broad- 
cast licenses. | Of these two, only one has an accredited School of 


Communication, Also, Black and other minority workers in the 


communications industry are present only in minimal numbers, 


Only recently have Blacks and other minority citizens been able to 
publicly express that the entire communications industry, past and 


present have failed to be responsive to the broadcasting needs, 


3 
interests or desires of their communities. It is, therefore, evident 


taat the total impact of this exclusion of Black citizens from partici- 
’ 


pating fully in the communications industry, the limited appearance of 


oo before the Federal Communications Commission, and the 


U, limited unavailability of information concerning the Commission 


Procedures and Rules, has been to create a huge gap of information 
and knowledge which has prevented the overwhelming number of 
Black citizens, including myself, from appreciating and understanding 
rf 


of the strict operations of the Rules and Procedures of the Federal 


ommmunications Commission, 


=i90- 


The proper understanding and utilization of the Federal Communications 


Commission's Rules and Procedures is very intricate and difficult, as 


is indicated by the proliferation of communications 


and specialists, in general. The failure by the Commission to reveal 


consultants, lawyers, 


| 
and desseminate all the necessary information concerning the 


Commission's operations and processes, as well as the small amount 
of materials available in layman's terminology have contributed to this 


confusion, The educational and informational gaps| between Black and 


white societies as well as active exclusion from participation in these 


processes have created an inconceivable burden on applicants from 
lf 
| 


Black communities. When the Commission's action of strict applica- 


tion of its Rules and Procedures with respect to minimal diversion 
| 

from the Commission's Rules and Procedures, as the case is here, 
| 


the resultant operates so as to exclude Black citizens from having 
access to the public airways - which would deprive huge segments of 
the nation's population from being able to have a forum for the expres- 
sion of its views. Therefore, I conclude that such = application of the 
Commission's procedures, in this case, is not in the public interest 
since it has operated to deny access to public airways on the basis of 

a minimal technical omission, which prevents a significant number 

of the citizens, Howard University students and the Black community 


of the District of Columbia from expressing their First Amendment 


rights. I do not believe that the Communications Act intended for the 
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inequitable application of the Commission's Procedures which, rather 


than guarantee the right of access to the various communications media 


2A OMe ee. See te 


by minorities, acts to deprive such minorities of their Constitutional’ 


right to freedom of speech - particularly, where access to the media is 


a eee 


a necessary correlative for the effectuation of such a right. Here, I 


request that the Commission review their decision in deciding whether 
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strict adherance and application of such Rule is proper and fitting in 


the public interest pursuant to these circumstances. 


There were a number of concerns manifested by the Commission in its 
letter to me, which emanated from our omission to include all the 


facts that could have possibly affected this matter. I have compiled 


‘ 
3 
j 
i 
' 
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a list of all such salient facts within my knowledge concerning this 


atts a 


tmatter, as of this date. 
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STATEMENTS OF FACTS 


1. On July 1, 1969, I, as the newly inaugurated head of Howard 
University, assumed office and proceeded immediately to explore 
the feasibility of the University to develop a School] of Communica- 


tions offering academic programs to train Howard University 
students in the fields of radio broadcasting, television broadcast- 


ing, cinematography engineering, business management and 


journalism. 


2. After the opening of the University for the 1970 academic year, 
in late September, it was brought to my attention that a Student 


group had filed, or attempted to file, in the Spring of 1969, the 
| 


preceding academic year, an application with the Federal Communi- 


cations Commission to construct a non-commercial educational FM 
radio station to operate on the last remaining, unassigned frequency, 
89.3 mc/s, in the metropolitan Washington, District of Columbia 


area. 


3. I, immediately, initiated an active search to determine the 


status and whereabouts of this application - as it would have a sub- 


stantial part to play in the proper development of the proposed 


School of Communications. Conversations with various members 
| 
= i 


=12n— 
a men 
of the Broadcast Bureau of the Commission revealed that the appli- 


\ cation was not presently on file, nor was there any University 


% 
; 
1 
{ 
8 
! 
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copy of this application. Because of this failure to find this mis- _ 
placed or lost application, and the importance of this radio station 


to the University's development, I officially notified Mr. Martin Levy 


2 oe 4) tee: 


of the continuing interest of the University concerning this frequency 
in a letter dated October 1, 1969, as I also requested a waiver of the 
Rules to permit such an application - if such a submission would have 


been in violative of any of the Commission Rules - which I did not 
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have specific knowledge. 


we 8? 


4. During the time of notification by the Student group and the 
October 1, 1970 letter to the Commission, I determined, after con- 
versations and discussions with faculty, students and other school 
officials, through its administrative proceaey that it was within the 
University's ability to undertake the proposed operation of such a 
radio station. he I have indicated previously, because the Commis- 
sion failed to respond to my request for waiver, after waiting fora 
reasonable time for an official response, I immediately directed the. 
University to prepare a completed application, containing all the 
necessary and essential data - which was tendered December 3, 1969 


by the Commission. 
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5. I did not receive any response from the Commission, save for 
| 


its letter of February 4, 1970. Because this matter was not brought 


before me until late September 1969, I could not have acted any 


sooner - in spite of the August 14, 1969 deadline for such applica- 


tions. And asa result of my inauguration in the summer of 1969, 


~~ | 


| 
during the vacation recess of the University's Student body, even 
—. 


had I known of this deadline, the University's administrative process 
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would have prevented me from making a substantive decision with- 


am 


I 
out conferring with the proper representatives of students, faculty 
re 


! 
and administrative personnel, who did not return until the opening of 
arenas BTN I " | 
school in September 1969. Further, the determination of the University's 


ability to undertake the proposed operation could not have been made 


earlier than on the date the University formally requested waiver of 


the Commission's Rules. 


I mentioned earlier that in addition to the unique circumstances sur- 
rounding the Howard University application, there Be other factors 
present which illustrated the unique nature of the applicant - Howard 
University. First, the usual availability of resources for sucha 


station will be discussed. 


“A survey of the present educational FM broadcast operations reveal that 
school systems, colleges, universities are the principal recipients of 
these licenses, The setting aside of certain FM frequencies for non- ° 
commercial educational broadcasting by the Federal Communications 
fommission was specifically to furnish educational programs for teachers 
‘and students as well as for public educational and informational purposes. 
Howard University, then, is the ideal applicant for such a frequency 


and possesses unique characteristics to enable it to be the recipient of 


such a frequency based on the following factors: 


1. Howard University has over 900 teachers and 9,000 employees - 
pursuing a common objective as they interact and contribute to each 
other education in an environment where scholarship flourishes and 


facilitates the realization of its scholar' maximum potential. 


2. Howard University contains 50-acre campus and building equipment, 


totalling more than $150 million-which can offer a wide range of diverse 


and useful resources in the operation of such a station, 


3. Howard University has 11 schools and colleges: Colleges of Fine 


Arts, Liberal Arts, and Pharmacy, and the School of Engineering and 
Architecture, and the School of Nursing; also there are the Graduate 


School, the Schools of Law, Religion, Social Work, and Colleges of 


Dentistry and Medicine. 


. 
a 


4, The Howard University facility for research; University libraries 
more than 600,000 volumes - with annual subscription to 3, 500 periodical 
publication.. Among the unique features of Howard! University is the - 


Negro Collegion most comprehensive of its kind in| the work; and the 


charming Pollock Theatre Collection, comprising more than 10,000 


items on theatre in America and abroad, among others. 


5. Howard University has more than 200 modern, | well-equipped 


| 
| 
laboratories - which are useful for instructional, demonstrative 


and other purposes. 


Therefore, solely from a resource perspective, Howard University 

offers a rich matrix of substantial components which would enable the 
| 

total development of the purposes announced by the Federal Communi- 


cations Commission, when it specified the special applicants for these 


frequencies. Few applicants can compete with the quality, extent or 


accessibility of Howard University's potential contributions to sucha 


broadcast station. 


Secondly, Howard University is the largest and most complex University 


serving primarily Black Americans in the United States and the world. 


Howard University has educated and continues to educate over one half 
of the nation's Black physicians, lawyers, dentists, engineers and 
architects. The need for constant flow of information and the inter- | 


disciplinary approach to scholarly study at the University, in these 
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£}st-changing modern times dictates the use and need for such a broad- 
cast operation. Howard University currently has the largest percentage 
enrollment of foreign students of any university in America, repre- - 
senting more than 80 foreign countries and possessions of foreign 


« 


countries. The opportunity for Black Americans and these international 


BS tisent to receive outstanding training in the field of broadcasting 
4 


eS that available to such groups at any university in the world. 


. 


Thirdly, the relation of Howard University to Washington, District of 
Columbia's Black population, ranging between 75-80 percent, the 
nation's largest, is one which easily allows a full and intimate parti- 
cxpation by these citizens in the total operation of such a broadcast 
‘facility. On many occasions in the past year many Black community 
organizations have raised questions concerning the limited partici- 
pation by them in the broadcast industry in the District of Columbia, 

as well as the broadcast industry unresponsiveness to their broadcasting 
needs and interest. Howard University is prepared to advance new 

amg significant programming oriented especially for the educational, 


informational and other areas of concern by these citizens. 


Fourthly, Howard University's proposed utilization of these broadcast 
frequency and facility would surve as an integral part of the University's 


proposed School of Communications, The facility would serve as a 
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(a) teaching and training laboratory for radio broadcasting; (b) research 


laboratory in communications; (c) as an instrument linking the 


University with the community and offers a means of substantially 
involving the Black and minority community of the District of Columbia 


in its operation, production and programming; and (d) as a major 
‘instrument in the training of Black and other minorities for profes- 


sional positions in the nation's communications industry. 
pstry 
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I have been informed that the following progression of events have 
ocgurred so far in the National Educational Foundation and Pacifica 
e 


By 


Foundation consolidated hearing. 


1. On August 19, 1969, the Commission designated the 


application of National Educational Foundation and Pacifica Founda- 


tion for a consolidated proceeding (Docket Nos. 18634 and 18635) 
3 


atsa time and place to be specified on a subsequent Order. 


2. On August 31, 1969, by Order, the Commission ordered that 
David Kranshaur would be the Presiding Officer at the evidentary 
proceediny to bei convened October 30, 1969, at 10:00 a.m. and 


that pre-hearing conference at 9:00, September 30, 1969. 


3. On August 27, 1969, the Commission issued an Order that 
indicated David Kraushaur disqualified himself as the Presiding 
Officer and designated James Tierney to become Presiding 

Officer at the hearing and pre-hearing to begin September 30, 1969. 
A pre-hearing conference was held’ however, because of the numer- 
ous outstanding pleadings before other bodies of the Commission, 
the pre-hearing conference was re-scheduled for 

November 18, 1969, 9:00 a.m. and the hearing date was post- 


poned until resolution of such pleadings. 
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4. On November 18, 1969, a continuance was granted by Hearing 
Examiner and the pre-hearing conference was re-scheduled for 


November 24, 1969, at 9:00. At the pre-hearing conference, held 


November 24, 1969, the date for exchange of information was set 
for January 26, 1970, and the evidential hearing phase was set for 
| 


February 24, 1970, at 10:00 a.m. pending certain rulings of 


the Commission. 


5. On January 21, 1970, the Hearing Examiner granted a joint 


request for continuance and re-scheduled a further pre -hearing 
| 


conference for January 27, 1970, at 9:00, and cancelled the 


evidentiary hearing scheduled for February 24, 1970. 


6. On January 27, 1970, a further pre-hearing conference was 
i | 
held and on January 29, the Hearing Examiner ordered that an 


exchange be made before April 16, 1970. Notification of witness 


| 
to be made before April 17, 1970, and the evidential phase to be 


held April 21, 1970, at 9:30. 


My understanding of these facts is that if the Commission acts 
immediately upon this Petition for Reconsideration, and if such 


action is favorable, Howard University could still participate in 


the proceedings with little inconvenience to the other parties, 


’ 


particularly since the substantive part of the hearing process :..-s 
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yet to begin. I, so, request that the Commission accord expedited 


consitieration regarding this application. 
e 
y 


On the basis of the considerations and other factors mentioned 
above? Howard University formally petitions the Commis sion, in 
the public interest, to: (1) reconsider its denial of Howard's 
request for waiver; (2) take no action in awarding this last avail- 


able frequency or continue hearings until Howard University's 


application has had a chance to be heard; (3) take under review and 
g 


consideration of the circumstances surrounding the submission of 
: 


the first and second license applicatims; (4) and grant the waiver 


{ 
request to permit acceptance of the Howard University application 
’ 


and allow its consolidation into the hearing concerning this 
frequency, and to accord the applicant the full status of a mutually 


exclusive applicant in this proceeding. 
‘ 


4 


Thank you for your consideration, and if there is the need for any 


additiohal information, please contact me immediately. 


Howafd Uniyersity 
ingtonf D. C. 20001 


March 6, 1970 
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HC SWARD U ONi\ VERSITY 


OFFICE OF THE PRESIDENT 
t 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washingion, D. C. 20544 


In re Application of: Howard University 


Requests: 89.3 mc/s CH. 207,,. 
0.25 KW, FM 


For: Construction Permit 


To: The Commission 


ERRATA SHEET 
This Errata Sheet is submitted to the Commission for the pyrpose 
of correcting the errors contained in Howard University's 
PETITION FOR RECONSIDERATION TO PERMIT. ACCEPTANCE 


OF APPLICATION; AND CONSOLIDATION, filed March 6, 1970. 


-l- 


te 


Page 1, line 10 - The period appearing in line 10 should’havé / 


f 


followed the parenthetical phrasc. 


Page 4, line 13 - The comma appearing after the word 'material"' 


should have been placed after the word "informational". 
Page 8, line 13 - The second word should have been "has". 


Page 9, line 5 - The second word should have been spelled 


"disseminate, "' 


Page 9, line 13 - The words "is analyzed" should have appeared 


at the end of this line. 


Page 9, lines 22 and 23 should have read: 


"of American citizens, Howard University students and members 
of the Black and other communities of the District of Columbia 
from expressing their First Amendment Rights - in the use of 
the FM fre,uency medium". 


Page 11, line 1 - The seventh word should have been "appointed". 


Page 12, line 9 - The second word "'in'' should have bcen omitted. 


Ne) 


Page 12, line 21 - The first word should have been "to". 


~~ 
fo) 
© eh: ge ame® bt vate fags 


Page 13, line © - The seventh word "inauguration" should have been 


"formal assumption of the Presidency". 


=— 74 = 


Page 13, line 18 - The fourth word should have been "unusual". 
| 
Page 14, line 10 - The seventh word should have becn "students". 


Page 14, line 13 - The sixth word should have been "scholar's". 


Page 14, line 14 - The word ''a" should have been placed after 


the word "contains". 


Page 14, line 15- A hyphen should have been placed between 


the words "million" and "which". 


Page 15, line 3 - The first word should have been ''publications''. 
| 


Page 15, line 4 - The second word should have been "collection". 


Page 15, line 4 - A comma should have been placed after the 
word ''Collection"' and the word "the" should have been placed 


before the word "most". 
Page 16, line 14 - The sixth word should have been "industry's". 


Page 16, line 19 - The seventh word sete have been "this". 


Page 18, line 1 - The tenth word should have been "has". 


See" 


wage 18, line 9 - The second word should have been "Kraushaur". 


% 


Page 18, line 9 - The tenth word should have been "evidentiary", 


Respectfully submitted, 


fe Beets 08 udeee 4. Wectas 


& oy ere net 

James E, 
President 
Howard University 


Washingtony D. C. 20001 
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March-9, 1970 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION | FCC 70-599 
Washington, D. C. 20554 49201 


In re Application of 


HOWARD UNIVERSITY 
Washington, D. C. 


Req: 89.3 mes, #207; 0.250 kw; 151.2 ft 


For a new non-commercial educational 
FM broadcast construction permit. 


wevevuvvuvvVYY 


MEMORANDUM OPINION AND ORDER 
Adopted: June 9, 1970 ; Released: June 12, 1970 


By the Commission: Commissioners Burch, Chairman; Robert E. Lee and Wells 
dissenting; Commissioner Bartley concurring in the result. 


1. Now under consideration are: (a) the above-captioned appli- 
cation, and (b) the petition for reconsideration of Howard University 
(Howard), filed March 6, 1970, and amended March 9,) 1970, which seeks 
reversal of the Commission's action of February 4, 1970, denying Howard's 
request for a waiver of section 1.227(b) (1) of the Commission's rules.1/ 
Such a waiver would have permitted the acceptance for filing of Howard's 
application to construct & riew educational FM broadcast station in 
Washington, D. C., when the application was mutually exclusive with two 
other applications for the same channel which had been previously 
designated for hearing. 

2. On August 14, 1969, the Commission designated for hearing 
the mutually exclusive applications of the National Education Foundation 
(National) and Pacifica Foundation (Pacifica) for educational FM broad- 
cast channel 207, Washington, D. C. (Doeket Nos. 18634 and 18635). 

Channel 207 is the only vacant FM channel in the Washington, D.C. area,and 


1/ Section 1.227(b)(1) provides, in pertinent part: 


In broadcast cases...no application will be consolidated for 
hearing with a previously filed application or applications 
unless such application is substantially complete and tendered 
for filing by whichever date is earlier: (i) The close of 
business on the day preceding the day the previously filed 
application or one of the previously filed applications is 
designated for hearing... 


e wesentatives of Howard had been in contact with the Commission prior 
re ugust 14, and were apprised of the Commission's rules and of the 

i apemied of filing promptly if their application was to be consolidated 

tho ees Howard's application 


: 3. On October 1, 1969, a letter was received from President 
Cheek of Howard requesting a waiver of section 1.227(b)(1) on the 
grounds that (1) an unnamed student group had filed an application in 
thegspring of 1969, but that their records of this filing were either 
lost or misplaced,' and (2) the availability of a radio broadcast station 
wastimportant to the development of Howard's curriculum. It was also 
stated that another application was being forwarded under separate cover. 
It was this request which was denied on February 4, 1970. 


& 4&4 In its current petition, Howard states that it was chartered 
by Act of Congress! in 1867, is the nation's largest predominantly Negro 
institution of higher learning and lists among its achievements the 
operation of a law school accredited by the American Bar Association. 

At the same time, it contends that the insufficiency of its initial 
waiver request should be excused due to its unfamiliarity with the Commis- 


sion's procedures and that the Commission was obligated to contact Howard 
See ee aa a 
on its waiver request. We cannot accept this argument. The burden of 
persuasion in such cases is always on the petitioner and not every 
petition is guaranteed a hearing. Our obligation to investigate Howard's 
case was met after we diligently searched our files and records and 
determined that the application allegedly filed by Howard in the spring 
of 1969 had never reached the Commission.2/ If a petition fails to state 
facts which, if true, would be sufficient to warrant a waiver, it may 


be denied without hearing, U.S. v. Storer Broadcasting, 351 U.S. 192, 13 
RR 2161 (1957). 2 ake /3. US. Epp SC apf 130, 


: 5. Howard now sets forth additional details as to why an 
edudational FM station would be important to Howard and adds three 
additional arguments in support of its waiver request: (1) the communi- 
cat#ons industry has been traditionally closed to Blacks, depriving them 
of their First Amendment rights and an opportunity to learn the 
Commission's procedures so that Black applications must be given special 
congideration; (2)\ to allow Howard to join the proceedings now would not 
inconvenience the other parties as they have not as yet gone beyond the 
pre-hearing stage;'and (3) it could not take any action towards filing 
an application until classes resumed in September due to the desirability 
of gonferring with! students and faculty on the subject. 


2/ the allegation that this application had been lost at the Commission 
or gisewhere is not pursued in Howard's current petition. 
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6. These additional arguments are still. ‘insufficient to 
warrant a waiver of section 1.227(b)(1). The Commigsion has recognized 
the need for increased employment and service to minority groups by 
the communications industry and is taking steps to further these goals.3/ 
- Nevertheless, the Commission cannot establish operating stations on its 
own volition, but must wait until an applicant steps forward and is then 
required to treat all applicants equally. Howard simply failed to step 
forward. See Natick Broadeast Associates, Inc., 6 F. C.C.2d 607, 609, 

9 RR 2d 360, 363 (19657). While we do not dispute Howard's assertions 
that its proposed School of Communications would make a contribution | 
towards the alleviation of the chronic national shortage of Black broad- 
casters and journalists or the appropriateness of locating such a school 
in the District of Columbia where a large portion of the population is 
Black, our action cannot be based on these facts alone. The public 
interest determination we are required to make must linclude consideration 
of all aspects of the case, and Howard's legitimate arguments cannot be 
permitted to obscure the requirements of administrative due process. 

See Cook, Inc., 10 F.C.C.2d 160, 11 RR 2d 315 (1967)), appeal dismissed, 
Cook, Inc. v. United States, 374 F.2d 84 (7th Cir. pene 

7. Although evidentiary hearings in Docket Nos. 18634 and 
18635 will not begin until June 15, 1970, extensive preshearing prepara- 
tions and motions have been made and Amat, and..consideradle. amounts 
of time and money ‘have been “expended by the participants. It would be 
unfair to subject them to the additional burden | of facing a third con- 
tender at this late date after having made these expenditures in 
reliance on the rule in question limiting the number, of applications to 


those presently in hearing. We cannot force the pac present applicants— 
to pay a penalty for Howard's tardiness. See Cook, inc., supra, @k_par. 7. > 
his is especially true when it is considered that the lateness of Howard's 

i on was due to reasons totally within its control. Section 1. 227(b) (1) 


is vital to the orderly conduct of the Commission's ; business and to the 


public interest. Without a rule providing a cut-off date for the acceptance 


of applications, the hearing process would be seriously impaired. Similar 


impairment would result if waivers of the rule were based on mere assertions 


of superiority, since the alleged superiority could only be demonstrated 
in the hearing itself. The potential for delay, waste, confusion and in-/ 
convenience would be large, and the grant of a waiver in this case would / 
have just these undesirable consequences. | aaa 


8. The desire of President Cheek to confer with student and 
faculty advisors before filing an application is understandable, but does 
not explain Howard's failure to petition the Commission for a stay of 
action on the National and Pacifica applications before August 14, 1969, 


3/ Report and Order in Docket No. 18244 (1969). Notice of Inquiry in ~ 
Docket No. 18774 (1969). 


Hes 
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or to request a waiver of section 1.227(b) (1) before August 14, 1969, or 
to otherwise advise the Commission of its intentions so as to protect 
its interests. The failure to file any statement at all until October 1, 
1969, and to delay another two months before filing an. application, is 

* neglect of a megnitude! which the Commission cannot waive without a 
strong showing that the application of section 1.227(b)(1) would work 
against, the public interest, and this has not been done. 


9. While we believe that the Commission's rules of procedure 
and faimness to the parties in this case dictate the result we have reached, 
we are not insensitive’ to the concerns expressed by President Cheek and 
Howard University. We would point out, however, that the Washington Black 
community is composed of numerous and diverse groups with widely differing 
views--including other colleges and political and social groups--and that 
Howard University could not presume to speak for them all. Because all 
Black community groups! should have an impact on the programming proposals 
for this facility, we urge the applicants here to-create opportunities 
for such groups to participate in programming which is informative, 
educational, and responsive to local needs. Specifically, it may well 
be possible for the applicants to work out arrangements with Howard for training 
facilities or opportunities for other educational uses of the facility in 
conjunction with Howard's plans for a communications school. We have 
urged all local community groups to engage in dialogue with existing local 
stations--commercial as well as educational--"to see if greater efforts 
can be made to establish more meaningful communications with the Negro 
audience." Mel-Lin, Inc., 22 F.C.C.2d 165, 171 (1970). 


10. Accordingly, IT IS ORDERED, That the petition for recon- 
sideration of Howard University seeking a waiver of section 1.227(b)(1) 
of the Gommission's rules which would allow it to file an application 
for a construction permit for an educational FM broadcast station to 
operate,on channel 207, Washington, D. C., 1S DENIED, and the tendered 
application IS RETURNED as not in accordance with the Commission's rules. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 


| 
DISSENTING STATEMENT OF CHAIRMAN DEAN BURCH 
IN WHICH HE IS JOINED BY COMMISSIONERS R. E. 
LEE AND ROBERT WELLS 


The touchstone of Commission action is the public interest. The action 
taken here by the majority is clearly contrary to the public interest. 
This is the last educational channel available in Washington, D. C. -- the 
Nation's capital. The area has pressing educational and community problems. 
It is desirable, then, to have the greatest choice of applicants, so as to be in 
a position to choose the applicant which will best serve these urgent and grow- 
ing needs. Howard University is so obviously an applicant to be included in 
EE, evaluation that it requires no discussion on that score. 


The majority would not disagree with any of the above. Instead, the Commis- 
sion says that it must adhere to its cut-off rule, and that is determinative of 
this matter. I fully agree with the importance. of the cut-pff procedure. The 
agency could not function properly if it waived that rule, solely on a notion 

that "here is a meritorious applicant that we would like to have in the hearing". 


The result would be chaos. 


But I see no such deleterious policy consequences if, we adopted a more liberal 
standard in the noncommercial educational field. This field is entirely dif- 
ferent from the commercial area. Very rarely do we encounter comparative 
hearings in the educational field, The noncommercial educational applicant 
has greater difficulties in fashioning his application and getting necessary 
financing. Recognizing this we provide much greater leeway in the financial 
area. Why should we not do the same with respect to thei cut-off rule, in view 
of the difficult and different circumstances facing the educational applicant? 
Especially when we are dealing with the last educational. assignment to a large 
metropolitan area. : 


. 


Of course, I would not waive if the hearing had commenced and progressed toa 
significant extent. But that is not the case here. The hearing here has not yet 
begun; and the majority is unduly stressing pre-hearing aspects. Were we to 
all)w Howare into the hearing, it would delay nothing, would give us the choice 
of another well qualified applicant, and would have-not a single adverse policy 


effect. | 

es . . 

I stress the latter again: In this educational field, the majority is either 
ig@oring the realities or mechanically adhering to.an excellent rule, but 
without any thought of whether adherence to the rule serves the public interest 
jn this instance. In doing so, we ignore the teaching of the Court in Storer 


(351 U. Ss. 192, 13) that we must be alert to situations where waiver of a rule 
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is in the public interest. Most important, we ignore the basic reason for the 
creation of! the administrative agency -- that unlike the courts, it can focus 
more flexibly on the problems coming before it. 


It will be noted that I have not yet mentioned other aspects of this matter -- 
that Howard, the largest predominantly black institution of higher learning in 
the Nation, is seeking a facility in an area with a large black population, in- 
cluding may of school age, with pressing community problems. It has also 
stressed that its proposed station, linked also to a proposed school of 
communicdtions would contribute greatly to the alleviation of the chronic 
national shortage of black broadcasters and journalists. 


Iam not indifferent to these aspects. It would remain for the hearing to 
determine whether Howard is better qualified than its rivals, andI, of course,. 
express no opinion on that score, even ona tentative basis. ButI do regard 

it as tragic that the Commission has deprived itself of the opportunity to make 
that judgment on a hearing record -- and all because of a technical adherence 

to a procedural rule in circumstances where waiver has no adverse consequences 


and can only promote the public interest. 
4 


Howard University 


[In re application of Howard University, Washington, 
D.C. , for waiver of Section 1.227 (b)(1) of the 
Commotion: s Rules to permit the late filing of an 
_application for a noncommercial ecucectona FM 
construction permit. ] 


| 
Separate Statement of Commissioner Nicholas Johnson 


| 
On August 14, 1969, the Commission.designated for hearing 
the mutually exclusive applications of the National Educational 


Foundation (National) and Pacifica Foundation (Pacifica) for the last 


remaining educational FM channel in the Washington, D.C. area. 


Although Howard University apparently knew of the Commission's 


cut-off rules before this date, see Howard University, FCC 70-599 
,(Corrected),19 P & F Radio Reg. 2d 234, at par. 2 (released June 12, 1970), 

‘and Pacifica'soriginal application had been publicly announced as 

on file with the FCC for more than a year (since April 19, 1968), 

Howard failed either to file an application of its own or apprise us of 

its intention to file such an application before we ie the designation 

order. On October 1, 1969, Howard asked fora waiver of the Rules 


regarding filing deadlines in cases of this sort (Section 1.227 (b)(1)), 


promising to file a completed application prenrseay That 
) : 
application arrived on December 3, 1969--almost four months 


too late. 


| 
On February 4, 1970, all seven Commissioners unanimously, 


*but reluctantly, rejected Howard's petition. Letter to Howard University, 
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i 
FCC 70-130 (Feb. 4, 1970). TheCommissioners believed that we could 
| 
| 
| 
| 
| 


-2- 
not in fairness grant a waiver that would be inconsistent with prior 
Commission decisions and basie considerations of procedural fairness 
to other applicants who had complied with our rules. We said: 


"Otherwise, no grant could ever be made and no hearing could ever 


be held if the Commission were to accept all late filed but worthwhile 


applications." Letter to Howard University, supra atp.2. 


On March 6, 1970, Howard filed the petition now before us. 
It asks for reconsideration of our February 4, 1970 order denying 
Howard's waiver request. No materially new facts have occurred since 
that date to justify a reversal of our February 4, 1970 order. 2/ 
Nevertheless, Chairman Burch and Commissioners Wells and Robert 2. 
Lee now believe that their earlier action was "clearly contrary to the 
public interest."' Howard University, FCC 70-599 Corrected, 19 P& F 
Radio Reg. 2d 234, 236b (released June 12, 1970). This interesting 
change of position warrants a few words of comment. 

Section 1.227 (b)(1) of the Commission's Rules provides in 
pertinent part: 

In broadcast cases . . . no application will be consolidated 

for hearing with a previously filed application or 

applications unless such application is substantially 

complete and tendered for filing by . . . the day preceding 

the day the previously filed application or one of the 

previously filed applications is designated for hearing. ... 
The Chairman acknowledges the "importance" of this cut-off rule, and 


agrees that the Commission ''could not function properly" if it waived 


Section 1. 227 (b)(1) whenever a "meritorious applicant" came forward. 
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However, although he concedes that noncommercial educational 

| 
applicants have "greater difficulties" obtaining the necessary financing, 
he believes we should carve out an exception to Section 1.227 (b)(1) for all 
educational frequencies--apparently without ee need for rulemaking 
proceedings during which educational institutions might coniznent 


on whether theybdieve such an amendment would truly be in their 


interests. Presumably this exception is justified because comparative 


hearings occur "[vJery rarely" in the educational field. 


There are several problems with this argument. First, 


Section 1.227 (b)(1) was designed to eliminate the procedural 
“ine 
| 


disarray, that would result from acceptance of the proposition that 


aoe i 


evidence which is untimely filed without good cause should be 
| 
considered after a matter is closed.'' Natick Broadcast Associates, Inc., 


| 
6F.C.C. 2d 607, 609 (1967). But that is not all. | The rule was also 
y | 


intended to protect, not just the public (by bringing them new 
| 


services without lengthy delay), but those existing applicants who have 


complied with Commission rules. It is true, as the Chairman argues, 
that saccational applicants generally have greater financial problems 
than do commercial applicants. It is precisely tox this reason that 
the two applicants piesa preparing for hearing may be significantly 
disadvantaged by suddenly having to meet the problems and issues 
posed by one or more new applicants. The Chairman's argument on 


| 
behalf of struggling educational applicants cuts, I believe, the other 
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ay. 
way. Indeed, it undermines the rationale of his opinion. The last thing 
struggling educational applicants need are'the further burdens of 
aera delays, and additional proceedings. 

The Chairman accuses the majority ad hominem of 'mechanical'' 
adherence to a rule "without any thought of whether adherence to the 
rule serves the public interest. . . .'' I assure him that far more 
thought was given to the policies of Section 1. 227 (b)(1) than perhaps 
he shspects, see, e.g., Cook, Inc., 10 F.C. C. 2d 160 (1967), and 
that Section 1.227 (b)(1) was passed for the benefit of educational as well 
as commercial applicants. Perhaps the dissenters might devote 
some concern to the burdens already faced by educational applicants 


. 


who thave acted expeditiously in compliance with our rules. 

: Second, the Chairman sees "no deleterious policy consequences" 
if we carve out an exception to Section l. 227 (b)(1) in the "non- 
-commercial educational field."' Again, to adopt the Chairman's 


terminology, this suggestion is perhaps advanced "without any [or 


perhaps insufficient] thought."' Suppose, for example, that we did 


waive Section 1.227 (b)(1) and accept Howard's filing. Presumably 


fairness would then require us to open the hearing to all other potential 
and qualified educational applicants as well. The adverse implications 
of this step are sufficient to rebut any glib appeal to waiver of ''mere 
procedural technicalit[ies]" to serve "education" and the interests of 


"an area with a large black population." 


. 
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There are dozens of educational iastitutions in the Washington area 


that do not have educational radio stations and could potentially put 


one to gooduse. The District of Columbia government operates no 


stations ( as the City Government does in New York), and there are 
no educational AM stations on radio--to the great deteriment of the 


city. Although there are a four FM educational radio stations:in 
Washington, D.C. --licensed to American University, Georgetown 
University, George wastiagion University, and the WETA ommunity 
group--there are hundreds of schools of various types in the 
Washington area thatdo not have an FM station. in addition to the 
business schools that might have clear business-related uses for an 


FM station (such as the National Academy of Broadcasting or 


Columbia School of Broadcasting), there are the following educational 


institutions that might wish to offer communications courses and 

operate a radio station, as does Howard: Antioch-Puiney Graduate 

School of Education, Catholic University of Remon Charles County 

Community College, Montgomery College, Northern Virginia Community 
I 


College, Prince Georges Community College, Southeastern University, 


University of Maryland, University of Virginia School of General 


Studies, Washington Hall Junior College, and Webster Majorie Junior 


College. : 


Ihave omitted reference to Federal City College (the other 


FCC in Washington), not just because the C & P Telephone Company 


left it out of my reference work, the Yellow Pages (which it did), but 


A-41 


a= 
pecnuse it illustrates another problem in "serving the black community. '' 
thdre are many different segments of the black community in 
weceiagioa? as in other major urban areas. There is no reason to 
belfeve that a Howard University station will do the best job of 
representing all these interests. Howard is, after all, almost exclusively 
federally funded. It is, in sorae respects, similar to a branch of the federal 


government. Putting aside whatever legal problems may be involved 


4 
in licensing a broadcasting station to such an institution, 4/ there 


] 
mayf be many blacks in the Washington area who would want the actual 


and potential control over "their" station to come more directly from 

the Sommer. The point is that Federal City College reise a 

schdol designed to serve the black community of Washington, one potentially 

interested in a communications school, and one which is if anything 

less!'national” and'more locally-oriented than Howard. And whatever 

maybe the comparative merits of Howard and Federal City College, 

there is some evidence that meaningful participation in "relevant" 

radio and television programming--that is, controversial programming 

designed to serve the black community regardless of its acceptability 

to the white establishment--is sometimes more likely to come from 

com#nunity-controlled stations (like WETA) than from stations controlled 
| 

by educational or governmental-institutions. 


? 
None of this is designed to pass judgment on the relative merits 


bs 
5 
f 
Heward or any of the other potential licensees for this station. The 


A-42 


-7- 
. issue of who can provide the most constructive radio service to the 
black community of Washington, D. C. --which the Chairman has 
raised--is best considered in hearing, and not in ne tent 


fashion to justify waivers of our rules. The Chairman states that 


"Howard University is so obviously an applicant to be included in our 


evaluation that it requires no discussion on that score." He says 


he has expressed "no opinion" on the comparative merits of 


the applicants. I assume, therefore, that his discussion of Howard's 


"obvious" qualifications as an applicant goes to the substance of his 


: rule waiver argument--that we should let slip the blindfolds of 


procedural justice, take a "pre-hearing peek" at the merits ofa 


late applicant, recognize its "obvious" qualifications as @ potential 


licensee, and then waive our rules to pu’ it intoa comparative hearing 


q 


on its merits. I point out only that there are dozens of potentialy 


meritorious applicants for this FM channel, that the comparative 


- merits of Howard may not be so "obvious" after all, and that we play 


| 
fast and loose with the procedural safeguards in our rules when we 
8 \ 


include those factors in our deliberations. It would be grossly unfair 


3 
to existing and potential applicants to waive our rules lon the basis 


of a preliminary judgment as to the meritoriousness of some new 


fapplicant. 


In any event, the Commission certainly could not "lift the 
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tent flap" for Howard alone and bar all others. If we let in Howard, 
| 
| 
| 
| 
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we would no: doubt find that other educational institutions--even if they 
did wish to file--would not have applications on hand, already prepared and 
ready for immediate filing. We would then receive letters from various 
groups informing us of their intention to file applications shortly (if 
Howard's timing is typical, we might expect a delay of close to four 
moths ), and asking for further waivers to grant them time for the 
nec¢ssary preparations. Ido not see how we could deny these requests 
to groups that had relied te our rules, and were detrimentally affected 
by that reliance. 

: Assume that we granted further waivers to permit other 
groups to prepare their applications, and then designated all applications 
for comparative hearing. How should this Commission act if we then 


° 


received yet another petition (for example, from Federal City College) 


teltitg us it was unaware of the proceedings, was interested in filing an 
‘ 
application, had just learned“of it, and wanted a waiver of 


our rules? On what ground could we refuse? 


i 
* 


We have, of course, considered this problem many time s 


in the past--despite the Chairman's assertion that we are mechanically 


adhexing to rules in ignorance of the realities or the public interest. 


2 


3 
In Cop k, Inc., 10 F.C. C. 2d 160, 161 (1967), we said: 


If Cook's untimely application is accepted... 
the chain of applicants and attendant delay might 
well continue on indefinitely. This situation is 

. precisely what the "cutoff rule" is designed to 
alleviate. Waiver of the rule upon mere allegations 
of mitigating circumstances would soon negate all 
attempts to establish finality in the Commission's 
processing procedures. 
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I can find no assurance in the Chairman's opinion that our fears, 
expressed in Cook, would not materialize in the instant case were 

a waiver granted. This being the case, I must reject the Chairman's 

procedural reasoning out of hand. 

Third, the Chairman and Commissioners Wells and Robert 


E. Lee say they are "not indifferent" to the fact that Howard is a 


predominently black institution in an area with pressing community 


problems. Yet my suggestion, made during the discussion of this 


case, that we initiate general rulemaking proceedings to exempt all 
minority groups from various aspects of our rules, was rejected. 
Just recently we were asked to grant an analogous waiver 
request in Mel-Lin, Inc., 22 F.C.C. 24165 (1970). : In that case, 
the licensee of a daytime-only, black-oriented AM teres in 


Jacksonville, Florida, which hada widely -acknowledged and publicly- 


| 
supported record of programming for the black community, asked fora 


waiver of our rules to operate at night. A full Commission (including 


Chairman Burch and Commissioners Wells and Robert E. Lee), 


denied the request, refusing to grant ad hoc waivers despite 

. 
alleged programming excellence. If the Chairman and other dissenting 
Commissioners were truly concerned about the needs of black 


minorities, why did they refuse to grant a waiver then?— 


-10- 

: I can find no justification for waiving Section 1.227 (b)(1) 
for Howard without granting similar waivers to similarly situated 
applicants. Commission rules--backed by well-established 
ees policies--should not be waived by the flip of a coin. 
If this Commission is unwilling to modify its rules across the 
Board in a public rulemaking proceeding open to all, then we 


should not abrogate our rules at will or by whim. Accordingly, 


I keaffirm my support for the Commission's decision in Howard 


Ubiversity, FCC 70-599(Corrected).19 P & F Radio Reg, 2d 234 


(released June 12, 1970). 


Footnotes 


1/ In its letter of October 1, 1969, Howard asked for a waiver of 
Section 1.227 (b)(1) in part upon the ground that a istudent group had 
filed an application in the Spring of 1969, but that the records of 
this application were either lost or misplaced. A search of 
Commission files has disclosed no such filing. Howard has now apparently 
dropped this point--at least, it is not mentioned in the petition 
before us. If such an application was in fact filed in the Spring 
of 1969, then a waiver of Section 1.227 (b)(1) would certainly be in 
order (assuming compliance with other Commission rules). If 
not, however, then Howard's credibility in making misrepre- 
sentations to the Commission would certainly be in issue--if not 
now, then during the course of any subsequent hearing --and would 
obviously bear on its qualifications to become a licensee. 

| 
2/ Except, of course, publicity concerning the Commission's 
action. See, e.g., W. Raspberry, FCC Turns Off Howard U. 
Application, Washington Post, Feb. ll, 1970, p. C-l. 

I 
3/ Indeed, the only educational television natin in the-Washington 
area is run, not by an educational institution at all, but by the 
Greater Washington Educational TV Association, Inc. --@ group of 
trustees selected from the community. 


4/ 47C.F.R. 2.103 provides that ''government stations" may 

only use non-government frequencies if their operations conform 

with conditions approved by the Office of Emergency Planning, 

and have been certified as "necessary" by the nor|-government 

licensees affected or involved. Compare 47 C.F.R. 2.103, with 

Act of Congress, March 2, 1967, 14 Stat. 438, 39th Cong., 24a 

Sess (1867) (creating Howard University), 20 U.S.C. 121-23 

(providing for HEW supervision of Howard University), and 22 

U.S.C. 1461 and Reorganization Plan No. 8 of 1953 (confining dissemin- 

ation of certain information by government agencies to the Director of USIA). 
| 


5/ See also Letter to Alabama Educational Television 
Commission, June 24, 1970, in which a majority of Commissioners 
(Burch, Bartley, Robert E. Lee and Wells) permitted the AETC 

to blot out substantial portions of NET's black-oriented programming 
from Alabama's eight-station educational network. 
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BRIEF FOR APPELLANT 


ISSUES PRESENTED 


In the opinion of Appellant, the following issues are here presented for 
1. Whether the Commission erred in refusing to waive its rules and con- 
sider, on its merits, Howard’s late-filed application for Washington, D. C.’s last 
remaining educational FM frequency where (i) Howard’s delay in filing was jus- 
tified, (ii) public interest considerations were advanced by Howard in support 
of its request to have its application considered, and (iii) the inconvenience to 


the other applicants for the frequency would be minimal. 


ies aims Ch «oe 


2. Whether the Commission properly discharged its duties under the Com- 
munications Act by limiting its assistance to Howard to a search of its files to 
determine if an application which had purportedly been timely filed by a stu- 
‘dent group from Howard had ever reached the Commission. 


This case has not previously been before the Court. 


REFERENCE TO RULINGS 


The rulings of the Commission brought here for the Court’s review are a 
February 4, 1970, letter (A. 4-5) and an order released June 12, 1970, 23 F.C.C. 
2d 714, 19 R.R.2d 234 (A. 31-47). 


STATUTES AND RULES INVOLVED 


The relevant provisions of the Communications Act of 1934, as amended, 
and of the Rules and Regulations of the Federal Communications Commission 
are set forth in the addendum to this brief. 


STATEMENT OF THE CASE 


A. The Nature of the Case 


The Court is asked in this case to review a February 4, 1970 ruling (A. 4- 
5) of the Commission denying a request by Howard that the Commission waive 
its rules regarding the submission of broadcast applications and accept for filing 
and consider on its merits Howard’s application for the last vacant educational 
FM frequency in Washington, D.C. The Court is also asked to review a Com- 
mission order released June 12, 1970, by which it declined to reconsider the 
February 4, 1970, ruling (A. 31-47). 


Review is sought pursuant to Section 402(b) of the Communications Act 
of 1934, as amended, 47 U.S.C. 8 402(b).! 


B. Course of the Proceedings Below 


On August 14, 1969, the Commission adopted an order designating for 
hearing the mutually exclusive applications of the National Edt cational Founda- 
tion (NEF) and Pacifica Foundation (Pacifica) for Washington, D. C.’s only re- 
maining educational FM station frequency. Pacifica Foundation, __ F.C.C.2d 
—__, 16 R.R.2d 1117 (1970). Howard had not, at that point in time, filed 
an application for the frequency. Section 1.227(b)\(1) of the Commission’s 
rules, 47 C.F.R. $1.227(b)(1), establishes as the cut-off date for the filing of 
FM applications the day preceding the day on which competing and previously 
filed applications are designated for hearing. Thus, the last day on which timely 
applications could have been filed for the frequency was August 13, 1970. 


On October 1, 1969, Howard wrote the Commission expressing an inter- 
est in applying for the channel. In the letter Howard requested a waiver of 
the rules if needed. Howard also indicated that an a was being for- 
warded to the Commission. (A. 1.) 


Howard tendered its application to the Commission December 3, 1969 (A. 
2). On December 9, 1969, Howard wrote the Commission again calling atten- 


tion to its October 1 letter and requesting a waiver of the rules. 
| 
| 
| 


1 Howard initially petitioned the Court to review the case under Section 402(a) of the 
Communications Act and Section 4 of the Hobbs Act, as amended and (codified, 28 U.S.C. 
$2344. On the unopposed motion of the United States, the Court entered an order on Au- 
gust 10, 1970, designating this case a Section 402(b) appeal and deleting the United States 
as a party. 


On February 4, 1970, the Commission issued a letter ruling denying the 
request for waiver and returning Howard’s application as unacceptable for filing 
(A. 45). 


a PS ed 


Howard filed a timely petition for reconsideration of the ruling on March 
6, 1970, in which it reiterated and expanded on its waiver request? (A. 6-26). 
That petition was denied by the Commission’s June 12, 1970, order with three 
Commissioners dissenting (A. 31-47). 


a ee en See 


Howard’s appeal to this Court was filed June 15, 1970. On the same 
date, Howard requested the Commission to stay further proceedings on the 
Pacifica and NEF applications. The request for stay was denied by Commis- 
sicn order released August 10, 1970, FCC 70-833. The comparative hearings 
on the applic: tions for the frequency filed by Pacifica and NEF have not yet 
commenced. 


C. Statement of Facts 


1. Howard Unive:sity 


Howard, which is located on a 50-acre campus in the heart of Washing- 
ton, D. C., is the largest and most complex university serving primarily Black 
Americans in the United States and the world.” Howard has more than 900 
teachers and 9,000 students in eleven schools and colleges. Howard has edu- 
cated, and continues to educate, more than half of the Nation’s Black physi- 
cians, lawyers, dentists, engineers and architects. Howard also has the largest 
percentage enrollment of foreign students of any university in the United States. 
(A. 20-22.) 


rite date scheduled for the commencement of hearings on the Pacifica and NEP spp 
cations was then April 21, 1970 (A. 25). 


2. Howard’s Proposed Use of the Broadcast Facility 


Howard would utilize the broadcast facility as an integral part of the Uni- 
versity’s proposed School of Communications. That school will offer academic 
programs to train students in the fields of radio and television broadcasting, 


cinematography engineering, business management and journalism. (A. 17, 23.) 
| 


The proposed station would serve as a teaching and training laboratory 
for radio broadcasting; as an instrument linking the University with the Wash- 
ington, D. C. community; as a means of involving the Black and minority com- 
munities of the District of Columbia in its operations and programming» and 
as an instrument in the training of Black and other minorities for professional 
positions in the Nation’s communications industry (A. 22-23). 


3. Howard’s Efforts Before the Commission 


| 

On July 1, 1969, Dr. James E. Cheek assumed the presidency of Howard 
University. He immediately undertook the formulation of plans for the pro- 
posed School of Communications. After the opening of the; University for the 


1970 academic year (in late September), it was brought to Dr. Cheek’s atten- 

tion that a student group had filed, or attempted to file, in the spring of 1969, 
an application with the Commission to construct a non-commercial educational 
FM radio station to operate on the last remaining, unassigned oan in the 
Washington Metropolitan Area. (A. 17.) 


3 The relation of Howard to Washington, D. C.’s Black popyietion would allow participa- 
tion by such citizens in the operation of the broadcast facility. SOn several occasions in the 
past Black community organizations have questioned their limited participation in the broad- 
cast industry in the District and the industry’s unresponsiveness to their broadcasting needs 
and interest. Howard proposed to advance new and significant programming oriented to the 
educational, informational and other concerns of Washington’s Black Sa (A. 16.) 


Wa wen * tee Cp age 
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Dr. Cheek immediately initiated a search to determine the status of the 
application because of the role which a radio facility would play in the de- 
velopment of the School of Communications. Conversations with Commission 
‘personnel revealed, however, that an application by a Howard student group 
was not on file and no record of such an application could be found at the 
University. Dr: Cheek wrote to the Commission on October 1, 1969, and ad- 
vised it of the interest of the University concerning the matter. (A. 1.) Dr. 
Cheek’s letter read: 


“It has come to my attention that a student group at How- 
ard University applied for authority to construct an FM 
radio station on the campus during the spring of 1969. 
Apparently the application was either lost in the mail 
or was misplaced elsewhere. I can find no evidence of 
another application being filed. I understand that appli- 
cations must be filed at least thirty days prior to the date 
set for hearings. However, I am requesting a waiver be 
considered in the Howard case. 


“The development of a curriculum adaptable to radio use 
Tepresents a very important phase of the University’s 
planned and continuing program. Our interest in con- 
structing a radio station, then, goes well beyond that 
which the student group held. We consider it vital to 
our academic development. ; 


“In light of the above, I am appealing to you for any 
assistance which you might provide in getting Howard's 
application accepted for consideration. Copies of the 
application are being forwarded under separate cover.” 
(A. 1, emphasis supplied.) 


At substantially the same time, Dr. Cheek determined — after discussions 
with faculty, students and other school officials — that it was within the Uni- 


versity’s ability to undertake the proposed operation of such a radio station. 


Even though no response ~vas received from the Commission to the October 1 
letter, Dr..Cheek directed the preparation of a completed application for the 

frequency. (A.10, 11). The application was tendered to the‘ Commission oni 
December 3, 1969 (A. 2). 


| * 

Owen D. Nichols, Dr. Cheek’s assistant, wrote the Commission on Decem- 
ber 9, 1969, indicating the University’s concern regarding the waiver request. 
Although Mr. Nichols reemphasized the request for a formal waiver, he did not 
‘supply reasons for the request.4 Mr. Nichols’ letter read: : 


“On December 3 an application for authority to construct an 
FM radio station at Howard University was submitted to the 
Federal Communications Commission. Prior to that time, on 
October 1, a letter from Dr. James E. Cheek, President of 
Howard University had been sent to Mr. Martin Levy, Chief 
of the Broadcasting Facilities Division of FCC, requesting a 
waiver of the rules which require applications to be filed at 
least thirty days before hearings are set. Realizing that the 
letter to Mr. Levy was probably not construed as a formal 
request for waiver, I am now specifically requesting that 
such a waiver be granted to Howard University and that 
the application be given full consideration.” (A. 3.) 


Howard received no response to its various submissions until the Commis- 
sion’s February 4, 1970, letter denying the waiver request and returning How- 
ard’s application (A. 45). In its letter, the Commission teviewed the events 
which had occurred to date and the relevant Provisions of its rules and con- 
cluded: 


“Although the Commission can understand your interest in 
operating the proposed station and can recognize its value 
to your institution, waiver cannot be justified on these 
grounds alone. Otherwise, no grant could ever be made 
and no hearing could ever be held if the Commission 
were to accept all late filed but worthwhile applications. 


| 
“Here, in view of the absence of any documentation re- 
garding the earlier submission, and in view of the con- 
siderable delays on your part since you became aware 


| 

Pence son | 
4 Howard’s officials proceeded in the belief that if the Commission needed additional in- 

formation it would request such material from the University (A. 11)! 
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of the fact that the application had not yet been received, 
the Commission is unable to conclude that waiver with its 
attendant disruptions, would serve the public interest. Since 
you have not provided a showing sufficient if true to war- 
rant |waiver, a hearing on your waiver request is not re- 
quired.” (A. 5.) 


On March 6, 1970, Howard submitted its petition for reconsideration (A. 
6-27). In the petition, Howard sought to explain the “considerable delays” 
which it had encountered by pointing to the circumstances in which it found 
itself during the summer of 1969. Howard was then undergoing a change of 
administration and the new administration was formulating a study program 
directed to the communications media. This was during the summer months, 
a traditional period of planned inactivity for an educational institution such as 
Howard, and key personnel were unavailable for consultation. (A. 17-18.) 


In its petition, Howard emphasized that this was the University’s first ap- 
pearance before the Commission and that it was not familiar with the techni- 


cal requirements of the Commission’s complex rules. This inexperience, How- 
ard noted, was owing in part to the historical exclusion of Black citizens from 
participation in the electronic communications media, with a resultant knowl 
edge gap. (A. 11-16.) 


Howard also pointed out that, notwithstanding its October 1, 1969, ap- 
peal to the Commission, no assistance had been forthcoming. Howard pro- 
ceeded in the belief that if the Commission needed additional information 
_ it would have requested it; Howard concluded that the manner in which it 
had pursued its goals was, in fact, satisfactory to the Commission. (A. 11-12) 


In the petition for reconsideration, Howard advanced reasons why consid- 
* eration of the application on its merits would further the public interest. The 
University’s principal contentions related to its position as a university serving 
primarily Black, Americans and its abilities to make a contribution to Washing- 
ton, D. C.’s Black community. Howard’s application, it was contended, if 


granted, would result in increased participation in the co: | nications media 
on the part of the Black citizenry in that Howard promised new and signifi- 
cant programming designed for the educational and informational needs of 
‘Black citizens. In addition, a Howard owned and operated station would en- 
sure minority group access to the mass media. (A. 22.) 


Howard asserted further that the mutually exclusive axfplications of NEF 
and Pacifica were still in the prehearing stage and that there would thus be 
minimal inconvenience to the other applicants for the frequency if Howard’s 
application were to be considered on the merits (A. 24-26). 

| 


The Commission, by Memorandum Opinion and Order adopted June 9, 
1970, and released June 12, 1970 (A. 31-47), denied Howard’s petition for 
reconsideration by a four-to-three vote. In response to Howard’s contention 
that the Commission had been derelict in failing to come forward when How- 
ard requested assistance, the Commission described its obligation in the follow- 
ing terms: | 


“Our obligation to investigate Howard’s case was met after 
we diligently searched our files and records and determined 
that the application allegedly filed by Howard in the spring 
of 1969 had never reached the Commission. If al petition 
fails to state facts, which, if true, would be sufficient to 
warrant a waiver, it may be denied without h GS. 
v. Storer Broadcasting, 351 U.S. 192,13 RR 2161 (1957).” 
(A. 32.) | 

i 


As to Howard’s request for waiver — which was expaniled in response to 
the February 4, 1970, ruling — the Commission said that Howard’s “additional 


arguments” were 
| 


still insufficient to warrant a waiver of Section 1.227(b)\(1). .. . 
The public interest determination we are required to make 
must include consideration of all aspects of the case, and 
Howard’s legitimate arguments cannot be permitted to Obs 
scure the requirements of administrative: Caio 

(A. 33.) 
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Howard’s further point that little inconvenience would attend its inclusion 
in the comparative proceedings between Pacifica and NEF, since those parties 
had not yet advanced beyond prehearing status, was rejected. The Commission 
‘found that it would be unfair to subject the other applicants to the additional 
burden of facing a third contender after having incurred expenditures “‘n reli- 
ance” upon the cut-off rule. (A. 33.) 


Howard had also attempted to explain, and justify, the reasons for its de- 
lay. Although the Commission professed to understand the circumstances giv- 
ing rise to the delay, it. apparently considered the length of the delay to be 
dispositive. 

“The failure to file any statement at all until October, 1969, 
and to delay another two months before filing an applica- 
tion,’ is neglect of a magnitude which the Commission can- 
not waive without a strong showing that the application of 
Section 1.227(b\(1) would work against the public interest, 
and this has not been done.” (A. 34.) 

Notwithstanding its rejection of Howard’s petition, the Commission claimed. 
: sensitivity to the concerns and objectives of the University. The Commission 
urged the applicants (Pacifica and NEF) to create opportunities for Black com- 
munity groups to participate in the station’s programming and to attempt to 
evolve arrangements to accommodate the needs of Howard’s proposed School 
» of Communications. (A. 34.) 


Chairman Burch filed a detailed dissenting statement in which he was joined’ 
by Commissioners Wells and R. E. Lee. The dissenters acknowledged that the 
cut-off rule could not be waived merely on the grounds that a “meritorious” 
applicant sought a waiver. The dissenters recognized, however, that in the non- 
commercial educational field rarely were comparative hearings encountered. and 
that the educational applicant faces greater difficulties in preparing an applica- 


tion and in securing financing than do commercial applicants. (a. 35.) 
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Although the dissenters took note of Howard’s Govicusly unique qualifi- 
cations, they were careful to state that the comparative hearings would be the 
forum for determining whether Howard was better qualified | than the other ap- 
plicants. As characterized by the dissent, the majority was “ignoring realities” 


or “mechanically adhering to an excellent rule” without “thought of whether 
adherence to the rule serves the public interest.” (A. 35-36.) 


Commissioner Johnson subsequently issued an opinion stating the reasons 
| 
why he concurred in the conclusion reached by the majority (A. 37-47). 


SUMMARY OF ARGUMENT 


The Commission’s mandate is to regulate in accordance with the public 
interest, convenience and necessity. In fulfilling that mandate, the Commission 
is frequently called upon to balance benefits to be derived from a suggested 
course of action against the detriments which might flow therefrom. While 
the Commission is, and must be, authorized to formulate general tules, both 
procedural and substantive, if it is to fulfill its essential mission those rules 
must give way where the public interest balancing lies in favor of a waiver. 

| 


The Commission was not faced with the type of conflict with which it 
must typically deal in the broadcast field — one between competing commer- 
cial claimants for a valuable franchise to use the public airwaves. Rather, the 
Commission was faced with the rare opportunity to select, from among three 
applicants, which one, if any, should operate on Washington, D. C.’s last re- 
maining non-commercial educational FM frequency. Based on procedural nice- 
ties — in a situation where no threat of an emasculation of its cut-off rule was 
posed — the Commission opted in favor of limiting the contest to two, 

| 


The rejected applicant, whose efforts to enter the contest were admittedly 
untimely, is the Nation’s largest university serving primarily Black Americans. 
Howard’s inability to come to grips with the technicalities and complexities 


“ 
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of the Commission’s rules was Owing in large measure to its status as an edu- 
cational organiz ition and to the historical exclusion — with consequent inex- 
perience — of minority citizens from the communications industry. 


Howard sought the Commission’s assistance in its efforts. The Commission, 
in its view, fulfilled its “obligation” to Howard and to the public by searching 
its files to ascertain whether an application on behalf of the Howard student group 
had ever reached the Commission. The public interest requires more, 


The cavalier treatment of Howard’s plea for agency assistance entirely aside, 
the Commission improperly weighed the benefits to be derived from a consider- 
ation of Howard’s application against the presumed detriments. Seemingly, the 
Commission believed that were it to entertain the Howard application it would 
open the gates to a deluge of waiver requests. The courts have rejected similar 
contentions in the past. Office of Communication of United Church of Christ 
v. FCC, 123 U.S. App. D.C. 328, 359 F.2d 994 (1966). Moreover, the Com- 
mission’s rules specifically Provide for waivers and this Court has had occasion 
to emphasize \that the public interest considerations inherent in a large stable 
of applicants from which to choose outweigh minor encroachments upon the 
Tigidity of the Commission’s rules. 


The other supposed detriment — inconvenience to the two other applicants 
* for the frequency — was an illusion. Those parties have yet to proceed to hear- 
ing. It is sheer speculation for the Commission to assert that Pacifica and NEF 
proceeded this far “in reliance” on the fact that there would be no other appli- 
cants for the frequency, 


The improper weight accorded the detriments which Supposedly would flow 
from a waiver is magnified by the Commission’s refusal adequately to weigh the 
public interest benefits which would stem from the consideration of Howard’s 
‘ application. Apart from the public interest inherent in an enlarged number of 
applicants, Howard demonstrated that its was a unique Proposal and, accord- 
ingly, it should have the Opportunity to prove the merits of that proposal in 
the context of a comparative hearing. 
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ARGUMENT 


THE COMMISSION’S SUMMARY REJECTION OF HOWARD’S APPLICATION 
ON PROCEDURAL GROUNDS DOES NOT ACCORD WITH ITS MANDATE 
TO REGULATE IN THE PUBLIC INTEREST. 


A. The Commission Must Consider Requests for Waivers of 
Its Rules To Determine, on Balance, Where the Public 
Interest Lies. 


| 

| 

The mandate given the Commission by Congress in the regulation of radio 
broadcasting is to serve the public interest, convenience and necessity. See, ¢.g., 
Sections 307-09 of the Communications Act of 1934, as amended, 47 USC. 
§§ 307-09; National Broadcasting Co. v. United States, 319 US. 190 (1943). To 
fulfill its mission the Commission must frequently weigh public interest benefits 
against detriments to determine where the balance lies. This is particularly so 
where a request is made for waiver of a valid rule. WAIT Radio v. FCC, 135 
U.S. App. D.C. 317, 418 F.2d 1153 (1969). 


Howard’s application was untimely and in conflict with the Commission’s 
rule establishing a cut-off date for the submission of broadcast applications. 
The device of a cut-off point for applications has been approved by this Court 
as a reasonable and necessary limitation on an applicant’s statutory right to a 
comparative hearing. Ranger v. FCC, 111 U.S. App. D.C. 44, 294 F.2d 240 
(1961); Ridge Radio Corp. v. FCC, 110 U.S. App. D.C. 277, 292 F.2d 770 
(1961). The cut-off rule is based on the consideration that there must come 
a point in time when the door can be closed to new parties to a comparative 
hearing or, theoretically, no licenses could ever be granted. Radio Athens, Inc. 
(WATH) v. FCC, 130 U.S. App. D.C. 333, 401 F.2d 398 (1968). 


Unlike the situation which prevails in the standard broadcast field — where 
_one application can conflict with applications for distant communities — in the 
FM field interference considerations are minimal or non-existent. The frequency 
involved here is the last available one for non-commercial educational purposes in 
the Washington Bietropotican Area. To have accepted for consideration Howard’s 
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application would not have portended a \“chain reaction” of the type threatened 
* in the Ranger and Ridge Radio cases, supra. 


: The weighing of interests which the Commission was called upon to make 
could thus take place in a narrow factual setting. On the one hand, the Com- 
mission had Howard seeking admittance to the comparative proceeding which, 
} had Howard’s efforts been successful, would have enlarged the number of appli 
* cants from which the Commission could choose. On the other hand, the Com- 
¢ mission had the cut-off rule itself and the supposed inconvenience which would 


, tesult from a waiver thereof to Pacifica and NEF. 


While the Commission purported to engage in the requisite balancing of in- 
” terests, it is manifest that, in the last analysis, the Commission’s holding is sim- 
t ply that waivers of the cut-off rule will not be granted. There is no indication 
: at any point in the orders that anything Howard — or any other applicant seek- 
? ing relief from the cut-off rule — might say would be sufficient, in the Commis- 
r sion’s view, to justify a waiver. 


a 


1 The Commission’s mechanical application of the rule — even apart from 
} the merits of Howard’s cause — ignores the fact that the Commission’s rules do 
. provide for waiver.* It also ignores the views expressed by this Court that 


“there is a palpable public interest in assuring that the lim- 
ited remaining broadcast facilities go to the best qualified 
applicant, and the comparative hearing has evolved as a 
fair and meaningful procedure for selecting the applicant 
who is best qualified.” Radio Athens, Inc. (WATH) y. 
FCC, 130 U.S. App. D.C. 333, 336, 401 F.2d 398, 401 
(1968). 


While rules of general applicability are important in the administration of 
; the Communications Act, they must give way, in appropriate cases: 


. 5 See Sections 1.3 and 1.566 of the Commission’s rules, 47 CF.R. #8 1.3 and 1.566. 
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“The agency’s discretion to proceed in difficult areas through 
general rules is intimately linked to the existence of a safety 
valve procedure for consideration of an application for ex- 
emption based on special circumstances.” WAIT Radio v. 
FCC, 135 U.S. App. D.C. 317, 321, 418 F.2d 1153, 1157 


(1969). 


The courts have not been unmindful of the effect of 1 on the admin- 
istration of the Commission’s rules, but they have nevertheless opted in favor of 
the principle that limited waivers result in more effective regulation in the pub- 


lic interest. In this connection, this Court has stated: ! 

“The court’s insistence on the agency’s observance of its ob- 
ligation to give meaningful consideration to waiver applica- 
tions emphatically does not contemplate that an agency 
must or should tolerate evisceration of a rule by waivers. 
On the contrary a mule is more likely to be undercut if it 
does not in some way take into account considerations of 
hardship, equity, or more effective implementation) of over- 
all policy, considerations that an agency cannot realistically 
ignore, at least on a continuing basis. The limited safety 
valve permits a more rigorous adherence to an effective 

regulation. 


. the agency may not act out of unbridled discretion 
or tea in granting waivers any more than in any other 
aspect of its regulatory function. The process viewed as 
a whole leads to a general rule, and limited waivers or 
exceptions granted pursuant to an appropriate general 
standard. This combination of a general rule and limi- 
tations is the very stuff of the rule of law, and with dil- 
igent effort and attention to essentials administrative agen- 
cies may maintain the fundamentals of principled regula- 
tion without sacrifice of administrative flexibility and 
feasibility.’ WAIT Radio v. FCC, supra, 135 US. App. 
D.C. at 323, 418 F.2d at 1159. 


| 
The Commission’s actions here fall short of its obligations. In effect, the 


existence of the cut-off rule alone was held to be determinative. 


Tr ee 
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B. The Commission Did Not Fulfill Its Obliga- 
tions by Limiting Its Efforts to a File Search. 


Howard iis a predominantly Black institution. The communications indus- 


‘try, from its inception, has been closed to Black participants. The net effect 


of this historical exclusion was to leave Howard ill prepared to contend with the 
subleties of the Commission’s rules and regulations. Howard recognized that its 
unfamiliarity with the Commission’s procedures would place it at a disadvantage. 
In its first communication to the Commission on October 1, 1969 — authored 
by the University’s President and not by a Commission practitioner — Howard 
appealed for assistance. Neither help nor guidance was forthcoming. The Com- 
mission’s response to Howard’s appeal was the February 4, 1970, rejection of 
the waiver request.” 


The Commission castigates Howard in its decision for Howard’s failure to 
make its interest in the frequency known prior to October 1, 1969 (A. 33-34). 
If October 1 was too late in any event, the Commission could have saved How- 
ard a great deal of time, effort and expense by so advising. In view of the 
Commission’s consideration of other contentions made by Howard — even though 
it concluded that consideration with a mechanical application of the rule — it 
must be inferred that it was not the lapse of time alone which precluded How- 
ard’s application. 


6 of approximately 7,600 broadcast stations currently in operation, less than 0.1 percent 
are Black owned and operated. Of the 391 non-commercial FM broadcast stations currently 
in operation, less than 0.1 percent are owned and operated by Black citizens. Of the 120 
predominantly Black schools, colleges and universities across the Nation, only two have op- 
erational FM broadcast licenses and only one of these has an accredited School of Commu- 
nication. Black and other minority workers in the communications industry are present 
only in minimal numbers. Another indication of the closed society is that of the lawyers 
currently in practice before the Federal Communications Commission, less than one percent 
are members of the Black community and they are widely scattered throughout the coun- 
try. (A. 14.) 


7 Even a negative response indicating that Howard’s application was precluded by opera- 
tion of the cut-off rule would have been preferable to the agency’s silence which confronted 
Howard. At least that response would have defined the position of the Commission and 
would have accelerated materially a final resolution of this matter. 


| 

| 

| 
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Where an appeal is made for assistance from an educational institution, the 

Commission’s obligation cannot end, as it did here, with a file search. Little 
effort would have been required on the Commission’s part promptly to advise 
Howard of the pendency of the Pacifica and NEF applications; of the fact that 
the cut-off date had passed; of the need for a prompt submission of an appli- 
cation; of the form required for a waiver request; and of the desirability of 
moving for a stay of further proceedings on the Pacifica and NEF applications. 
When consideration is given to the Commission’s recognition of the need for in- 
creased minority participation in the breadcast industry (A. 3), the error in the 
failure of the Commission to take affirmative steps is only magnified. 


The Commission’s treatment of Howard accords with the treatment which 
it could be expected to give an untimely applicant for a valuable commercial 
broadcast facility. Even in the commercial area, however, the courts have cau- 
tioned the Commission that it must go beyond considerations advanced by com- 
peting applicants in fulfilling its duty to regulate in the public interest. 

| 


As this Court stated in Mansfield Journal Company v. FCC, 86 U.S. App. 
D.C. 102, 106, 180 F.2d 28, 32 (1950), the criterion of public convenience, 
interest and necessity was not “intended to relegate the Commission to the 
functions of a traffic policeman with power to consider merely the financial 
and technical qualifications of the applicant.” And on another occasion this 
Court has suggested that the Commission’s efforts should be channeled toward 
developing the truth respecting the merits of the claims of competing applicants, 
“for Commission proceedings are in the public interest and are not contests of 
wits, with advantage to be taken of an unwitting lapse.” Sacramento Broad- 
casters, Inc. v. FCC, 98 U.S. App. D.C. 394, 398, 236 F.2d eto, 693 (1956) 


8 That the concept of public interest makes the Commission more ae an arbiter of con- 
flicting claims and imposes upon it affirmative duties is also evidenced by this Court’s direc- 
tive in Clarksburg Publishing Company v. FCC, 96 U.S. App. D. C. 211, 225 F.2d 511 (1955), 
that the Commission extend its inquiry beyond matters alleged by a petitioner to reach any ~ 
issue which may be relevant in determining the legality of a challenged grant. See also, LB. 
Wilson, Inc. v. FCC, 130 U.S. App. D.C. 156, 397 F.2d 717 (1968). 
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Here, the Commission stood mute when assistance was requested by an in- 
experienced educational organization desiring guidance in its efforts to obtain a 
broadcast facility. The public interest requires more. At the least, the Com- 
‘mission should not be permitted to default Howard — as it has done — for 


Howard’s failure to move with dispatch and finesse following the October 1, 
1969, letter. 


C. The Commission Gave Undue Weight to Procedural Considerations. 


There is a substantial public interest benefit to be derived from including 
so obviously qualified an applicant as Howard in the competition for the area’s 
last non-commercial FM broadcast facility.? Radio Athens, Inc. (WATH) v. FCC, 
130 U.S. App. D.C. 333, 401 F.2d 398 (1968). There is also an interest in 
administrative procedures and techniques which enable the Commission efficiently 
to fulfill its obligations. Ranger v. FCC, 111 U.S. App. D.C. 44, 294 F.2d 
240 (1961). In evaluating a request for waiver of the cut-off tule, the Com- 
mission must weigh these competing considerations and ascertain where the pub- 
lic interest balance lies, keeping in mind the Supreme Court’s guidance in Na- 
tional Broadcasting Co. v. United States, 319 U.S. 190, at 216 (1943), that 
“the ‘public interest’ to be served under the Communications Act is the inter- 


est of the listening public in larger and more effective use of radio” (emphasis 
supplied). 


In refusing Howard’s request for waiver, the Commission erred in placing 


such great emphasis on the procedural and administrative side of the question 


° © -@@i 2 ste ..4-4- ee 


that it effectively ignored the substantive public interest considerations. 


The Commission found that Howard’s “legitimate arguments” could not 
be permitted to obscure the requirements of administrative due process (A.: 33). 
The essence of| the waiver issue is, however, whether the question — will a 


9 Chairman Burch, in his dissenting statement, noted that “Howard University is 20 obvi 
ously an applicant to be included in our evaluation that it requires no discussion on that 
score” (A, 35). : 
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waiver serve the public interest — can be answered in the affirmative. To as- 
sert that Howard’s “legitimate” public interest arguments cannot obscure “‘ad- 
ministrative due process” not only misplaces priorities, it ignores the balancing 
‘of values which the public interest contemplates. “Administrative due process” 
— whatever the Commission meant by that — cannot be employed automati- 
cally, as it was here, to permit disregard of substantive public interest consid- 
erations in the Commission’s consideration of waiver requests. 


The Commission advanced two considerations against Howard’s waiver re- 
quest. It stressed the supposed inconvenience to the other applicants by ad- 
mitting Howard to the comparative contest and it reiterated the reasons why the 
cut-off rule was adopted in the first place. With respect to the latter, the Com- 
mission marched out a parade of administrative horribles and implied that if 
this waiver request were granted the administrative ame would be “seriously 
impaired.” (A. 33.) | 


| 
These are, it is conceded, valid considerations in the determination of 
whether or not a cut-off rule should be adopted in the first instance. That 
point has, however, long since passed and, as already noted, the cut-off proce- 
dure has been affirmed. The question posed here is whether a waiver of the 
tule should be granted, ie., whether there are offsetting public interest factors. 


That a waiver would not bring about a downfall of the Commission’s proc- 
essing procedures is evident when reference is made to the natrow factual set- 
ting here. For one thing, the contest is over the last non-commercial educa- 
tional frequency in the Washington Metropolitan Area.!° The Commission was 
also dealing with an educational applicant which, it has recognized, faces prob- 
lems different from those faced by commercial applicants in terms of securing 
financing and formulating plans. Sixth Report on Television Allocations, 17 


Fed. Reg. 3905, 3909 (1952). Comparative hearings in the educational field 


10 If this were not the last frequency, there would be no problem with the cut-off be- 
cause Howard, and other applicants, could apply for other avaitable| frequencies. 
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are exceedingly rare (A. 35). Furthermore, the Commission had before it a re- 
quest for waiver by a Black oriented university at a time when its own policies 
are designed to encourage the involvement of Black Americans in the communi- 
cations media. Finally, the Commission itself had declined a request for assist- 
ance on the part of Howard in the latter’s effort to perfect an application for 
the frequency. 


sup ae ee ee 


In all events, Commission pleas of administrative inconvenience cannot be 
permitted to obfuscate more important public interest considerations such as are 
involved here. Office of Communication of United Church of Christ v. FCC, 
123 U.S. App. D.C. 328, 359 F.2d 994 (1966). 
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The Commission asserted also that it would be “unfair” to subject Pacifica 
and NEF to the additional burden of facing a third contender at this late date 
‘ after having made their expenditures “in reliance” on the cut-off mule (A. 33). 

_ Here again, if the Commission’s position is adopted then the cut-off rule will 
i in all cases emasculate the waiver rule because some inconvenience to applicants 


, already designated for hearing would always attend the inclusion of an additional 
* applicant. 


Additionally, for the Commission to assert that Pacifica and NEF made ex- 
‘ penditures “‘in reliance” on the fact that only two applicants were involved is 
sheer speculation, Nvvither NEF nor Pacifica has made any submission with re- 
spect to Howard’s waiver request and the Commission’s implication that one or 
y he other of them would have withdrawn had there been a third applicant is to 


ascribe a weakness of purpose to them that has no basis in the record. 
: 
: The record does reveal, however, something less than an eagerness on the 
part of the other applicants to proceed to hearing; indeed, hearings have not 


he commenced.!! While Howard recognizes that Pacifica and NEF have already 


11 in its July 15, 1970, request that the Commission stay proceedings on those applications, 
Howard argued that, alternatively, the Commission should place Pacifica and NEF on notice 
, that further activity, would be subject to Howard’s rights if this appeal is successful. Howard 
galso asked that the examiner be given discretion to stay the hearings at the request of either 
‘applicant. . 
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expended effort and money! in preparation for the evidentiary hearings, the 
work already undertaken by them would not be wasted; their efforts would 
have continued utility in a three-party contest as well. 


Inconvenience to the other applicants is a consideration which the Com- 


| 
mission must take into account. It is the public interest and convenience, 


however, rather than any combination of private interests, | which must con- 
trol the Commission’s disposition of this issue. In those cases where waiver 
is appropriate, both private and administrative convenience must give way.4 
The burden upon the Commission and the other applicants to include How- 
ard in the comparative hearing for the vacant FM educational channel is mod- 
est. As this Court has said in Rio Grande Family Radio Fellowship, Inc, v. 
FCC, 132 U.S. App. D.C. 128, 130, 406 F.2d 664, 666 (1968), in affirming 


a denial of a waiver request: | 


“The importance of including all eligible applicants at compara- 
tive hearings cannot be overstated, and we presume that the 
Commission would be interested in providing a hearing, if 
that is possible consonant with its rules, to an applicant . . . 
representative of a group involved in missionary and charit- 
able activities .. . .” 


| 
| 

12 The Commission said that such expenditures had been “considerable” (A. 33). There is 
nothing in the record which supports that finding, however. | 


13 Commissioner Johnson’s suggestion, in his separate statement, that granting Howard’s re- 
quest would compel the Commission, out of fairness, to accept all applications which would 
follow is unfounded (A. 43-44). Not only have no other potential applicants stepped forward, 
but none could presume to assert the circumstances giving rise to Howard’s request. Beyond 
that, if it were deemed desirable to do so, the Commission could readily issue a public no- 
tice establishing a new cut-off date within a relatively short period of ‘time after Howard’s 
waiver request were granted. 


22 


D. The Commission Did Not Give Sufficient 
Weight to the Merits of Howard’s Cause. 


1. Howard Adequately Explained and Justified Its Delays. 


In its February 4, 1970, ruling the Commission asserted that Howard had 
4 not adequately explained the reasons for its delay in filing (A. 4). Conse- 
a quently, Howard set forth, in its petition for reconsideration, the reasons why 
: it had been unable to file an application prior to the cut-off date. It pointed 
} out that the critical time for action was during the summer of 1969, during a 
: normal period of inactivity and during the transition period for a new admin- 
+ istration. The new administration was interested in establishing a new School 
of Communications, but was delayed in pursuing that goal by the fact of the 
summer recess and the inability to assemble key personnel. Moreover, Howard 
was not aware of the August 13, 1969, deadline for filing applications for the 
vacant FM educational station.4 (A. 17-19.) 


Once the availability of a frequency became known, Howard proceeded as 
quickly as circumstances permitted to evidence its intentions. It was de 
layed initially by representations made to it regarding the student group appli- 
cation and by the need to investigate its existence or lack thereof. It was 
further delayed by the fact that it really did not know how to proceed. More- 
over, when on October 1, 1969, it requested the waiver which it needed, albeit 
in rather loose terms, it appealed to the Commission for assistance. Assistance 
was never forthcoming. 


In summarily rejecting Howard’s request on procedural grounds, the Com- 
Jmission failed to take into account the nature of the applicant with which it 


« 


A 14 In its order denying reconsideration, the Commission said that representatives of How- 
ard had been in contact with the Commission prior to the cut-off date and were advised of 

¢ need for prompt action if Howard were to have an application considered with those of 
‘Pacifica and NEF (A. 31-32). There was no similar assertion contained in the February 4, 
1970, ruling and there is nothing in the record below which supports the statement. 
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was dealing, Educational institutions, and particularly large and diversified uni- 
versities, cannot be expected to operate with the efficiency and speed of com- 
mercial interests. Not only do they operate on the basis of a tripartite con- 
sensus of student-faculty-administration, but the schedules of such institutions 
have built into them periods of planned inactivity, such as summer vacations 
and holidays. 


The problems which educational institutions face in this regard is a mat- 
ter known to the Commission.™ In the past, the Commission has cited the 
problems of educational institutions in justifying actions taken in the public 
interest, ie., setting aside television channels for educational purposes. In the 
Sixth Report on Television Allocations, 17 Fed. Reg. 3905; 3909 (1952), the 
Commission stated: ! 


| 
“The great preponderance of evidence presented to the Com- 

mission has been to the effect that the actual process of 
formulating plans and of enacting necessary legislation or 
of making adequate financing available is one which will 
generally require more time for educational organizations 
than for commercial interests . . . [t]he great mass of 
educational institutions must move more slowly and cies 
come hurdles not present for commercial broadcasters. 


2. Howard Set Forth Substantive Public In- | 
terest Considerations Meriting a Waiver. | 
ONS EMCHUNE HA WAIVEL.: 


Howard’s petition for reconsideration also set forth numerous reasons why 
the acceptance and consideration of Howard’s application would further the 
public interest. These were reasons going beyond the fundamental benefits in- 
herent in an enlarged slate of applicants from which the Commission might 

| 
| 
| 
| 
| 


15 Chairman Burch, in his dissent, saw no “deleterious policy consequences” in the adop- 
tion of a more liberal cut-off standard for non-commercial ——— applicants than are 
applied in the commercial field (A. 35). 
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choose. Radio Athens, Inc. (WATH) v. FCC, 130 U.S. App. D.C. 333, 401 F.2d 
398 (1968); Rio Grande Family Radio Fellowship, Inc. v. FCC, 132 US. App. 
D.C. 128, 130, 406 F.2d 664, 666 (1968). 


First, Howard would utilize the educational channel to further Black and 
other minority participation in the broadcast industry by training qualified in- 
dividuals for jobs in the field. Second, Howard would ensure access to the mass 
media for the) minority point of view by providing a facility responsive to the 
needs and interests of Washington’s Black community. 


Howard pointed out that, heretofore, the communications industry had 
been traditionally closed to Blacks and other minority groups with the result 
that huge segments of the Nation’s population have been deprived of a forum 
for the expression of their views. Of the more than 7,500 broadcast stations 
currently in operation, less than 0.1 percent are Black owned and operated. 
Black ownership in the approximately 390 non-commercial FM broadcast stations 
in operztion is also less than 0.1 percent. And, although there are 120 pre- 


dominantly Black schools, colleges and universities across the Nation, only two 
hold FM broadcast licenses and only one of those has an accredited school of 
communications. (A. 13-14.) 


Howard proposed to utilize the broadcast station in conjunction with its 
planned School of Communications. That school will serve as a major instru- 
ment in the training of Black and other minorities for professional positions 
in the communications industry. The availability of such trained personnel is 
” essential to the fulfillment of the aspirations of the Black community to ensure 
the existence of mass media outlets, operated by Blacks, which are responsive 
to their needs and interests. 


The need for improving the employment record of the communications 
industry is manifest. The New York City Human Rights Commission recently 
found that only five percent of the almost 11,000 persons employed by the 
” three major television networks were Blacks and that most of these served in 
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low-level clerical jobs.!© A national study of the employment practices of edu- 
cational radio and television stations revealed a similar imbal nce in minority 
employment.!7_ The study disclosed that about 7.7 percent of the employees 
of the stations were from minority groups and only about 5.3 percent were 
Blacks. The greatest concentration of minority group personnel was, moreover, 


among the technician group. | 


Howard emphasized its qualifications to help alleviate the problems posed 
by the minimal participation of minority groups in the programming and oper- 
ation of broadcast facilities. It pointed to its physical plant and educational 
and training facilities and the contributions it has made in the training of Black 
professionals. # | 

Howard also expressed its concern that the communications media have 
been unresponsive to the broadcast needs and interests of the Black commu- 
nity.9 A stated objective in Howard’s submission to the Commission was to 
broaden minority access to the media through the formulation of innovative 
programming aimed at the programming and other needs of | the substantial 
Black population in the Washington, D. C. area. | 
16 Hatcher, Broadcasters’ Responsibility in the Urban Crisis, Educational Broadcast Re- 
view, Vol. 3, 1969 Convention Report at 23. 


17 Minority Group Employment in Educational Broadcasting, Educational Broadcast Re- 
view, Vol. 3, No. 2, April 1969, at 16. 


18 Howard has educated, and continues to educate, over one-half of the Nation’s Black 
physicians, lawyers, dentists, engineers and architects (A. 21). 


19 This unresponsiveness was recognized by the National Advisory Commission on Civil 
Disorders as a contributing factor to the social disorders which this country experienced 
in the past decade. 


“They have not communicated to the majority of their entjencs - 
which is white — a sense of the degradation, misery and hopeless- 
ness of living in the ghetto. They have not communicated to whites 
a feeling for the difficulties and frustrations of being a Negro in the 
United States. They have not shown understanding or apprecia- 
tion of — and thus have not communicated — a sense of Negro cul- 
ture, thought, or history.” Report of the National Advisory! Com- 
mission on Civil Disorders, March 1, 1968, Chapter 15. 
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All that Howard sought was the consideration by the Commission of the 
, University’s application on the merits. If the benefits which its proposal pro- 
1 mises to bring to the Washington area and to the communications industry were 
: not substantial and could not withstand the scrutiny of an evidentiary hearing, 
Howard’s application would fail. The Commission and the public had much to 
gain and little, if anything, to lose by affording Howard the opportunity to 
§ prove its case. The Commission refused to permit Howard to do so by placing 
. procedural niceties ahead of the substantive public interest. If there is ever to 
i be a waiver of the cut-off rule — and the Commission must consider waiver 


' 
# Tequests — this case calls for one. 
Zz 


CONCLUSION 


For the foregoing reasons, the Commission’s orders denying Howard’s 
waiver request must be set aside and the case remanded to the Commission 
3 with instructions to accept for filing Howard’s application and to consolidate 
{ that application for hearing with applications which conflict therewith. 
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APPENDIX 


Communications Act of 1934, as Amended | 
Section 307(a), 47 U.S.C. § 307(a): | 


“(a) The Commission, if public convenience, interest, or necessity will be 
served thereby, subject to the limitations of this Act, shall grant to any ap- 
plicant therefor a station license provided for by this Act.” | 


1 
* * 


Section 309%(a), 47 U.S.C. $ 309(a): 


“(a) Subject to the provisions of this section, the Commission shall de- 
termine, in the case of each application filed with it to which section 308 ap- 
plies, whether the public interest, convenience, and necessity will be served by 
the granting of such application, and, if the Commission, upon examination of 
such application and upon consideration of such other matters as the Com- 
mission may Officially notice, shall find that public interest, convenience, and 
necessity would be served by the granting thereof, it shall grant such applica- 


” 


tion. 


Rules and Regulations of the 


| 
| 
| 
silts | 
Federal Communications Commission 


47 CFR. § 1.3 
| 
“Suspension, amendment, or waiver of rules.”’ : 
“The provisions of this chapter may be suspended, revoked, amended, or 
waived for good cause shown, in whole or in part, at any time by the Com- 
mission, subject to the provisions of the Administrative Procedure Act and the 
provisions of this chapter. Any provision of the mules may be waived by the 


Commission on its own motion or on petition if good cause therefor is shown.” 


* * * 
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47 C.F.R. § 1.277 


“Consolidations. 


* * 
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“(b)(1) In broadcast cases, except as provided in subparagraph (5) of this 
\ acagraph, no application will be consolidated for hearing with a previously filed 
pplication or applications unless such application, or such application as 
%4ymended, if amended so as to require a new file number, is substantially com- 
olete and tendered for filing by whichever date is earlier: (i) The close of 
business on the day preceding the day the previously filed application or one 
it the previously filed applications is designated for hearing; or (ii) the close 
pf business on the day preceding the day designated by public notice published 
Sn the Federal Register as the day any one of the previously filed applications 


3s available and ready for processing.” 


bi 


47 CFR. § 1.566 


“Defective applications. 


“(a) Applications which are determined to be patently not in accordance 
with the Commission’s rules, regulations, or other requirements, unless accom- 
anied by an appropriate request for waiver, will be considered defective and 
gwill not be accepted for filing or if inadvertently accepted for filing will be 
dismissed. Requests for waiver shall show the nature of the waiver or excep- 
tion desired and ‘shall set forth the reasons in support thereof.” 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,337 


HOWARD UNIVERSITY, 
Appellant, 


ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUE PRESENTED * 


Whether the Commission acted-reasonably in refusing 
to waive its cut-off rule and accept the appellant's late- 


filed application for an FM construction permit. 
| 
| 


Ce | 
*/ ,This case has not previously been before this Court. 
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COUNTERSTATEMENT 

Appellant, Howard University, appeals from Commission 
actions denying (1) its request for waiver of Section 
1.227 (b) (1) of the Commission's rules (A. 4-5); and (2) a 
request for reconsideration thereof (A. 31-34). Section 1.227 (b) (1) 
provides in pertinent part that "no application will be consoli- 
dated for hearing with a previously filed application ... 
unless such application . . . is substantially complete and 


tendered for filing by . .. (i) the close of business on the 


day preceding the day the previously filed application . .. is 
l/ 


designated for hearing.” 


l/ Section 1.227(b) (1) provides in full as follows: 


In broadcast cases, except as provided in 
subparagraph (5) of this paragraph, no application 
will be consolidated for hearing with a previously 
filed application or applications unless such 
application, or such application as amended, if 
amended so as to require a new file number, is 
substantially complete and tendered for filing by 
whichever date is earlier: (i) The close of 
business on the day preceding the day the pre- 
viously filed application or one of the previously 
filed applications is designated for hearing; or 
(ii) the close of business on the day preceding 
the day designated by public notice published in 
the Federal Register as the day any one of the 
previously filed applications is available and 
ready for processing. . 


Note: Subdivision (ii) of this subparagraph 
applies only to standard broadcast applications 
for new stations or for major changes in the 
facilities of authorized stations. See also 
§ 1.571(c) and (h) and § 1.591 (a). 


| 
| 
| 
| 
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The first application to operate on the ist remaining 
FM educational Seamoene” in Washington, D. C., was Filea by 
Pacifica Foundation on April 19, 1968. It was announce 
publicly in the Washington Evening Star on April 12, =a 
The second applicant, National Educational Foundati on, filed 
its application on May 13, 1968. In the SSCS year 


before these two applications were designated for hearing, the 


Commission considered on three separate occasions the qualifica- 
tions of the National Educational Foundation and various 


questions with regard to the issues to be considered at the 
w/ | 

hearing. During this period representatives of Howard had 
| 

been in contact with the Commission and were apprised of the 
| 


Commission's rules and of the necessity of filing promptly 
| 


if its application was to be considered with the applications 
of Pacifica and National (A. 32-33). | 
8 


| 
2/ Channel 207 is one of 5 educational FM channels assigned to 
Washington and is the last one available for licensing. The 
others are licensed to American University, Georgetown College, 
Columbia Union College, and The Washington Educational TV Assoc., 
Ine. 
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The public announcement was required by Section le 580 (h) 
; the Commission's rules. The announcement was carried again 
in 1 the Evening Star on April 13, 19, and 20, 1968. 
4/ Initially, National's application was Found unacceptable 
for filing because it failed to qualify as an educational 
organization within the Commission's rules, (See Section 
73 503 (a)). After considering this defect on three separate 
occasions, the Commission accepted National’s a 
on August 14, 1969. 24 F.C.C, 2d 223, 


a fie 


On August 14, 1969, the Commission designated for hear- 


1m 


ing the mutually exclusive applications of National and Pacifica. 


24 F.C.C. 2d 223. Section 1.227(b) (1), 47 CFR 1.227(b) (1), of 


sta 


the Commission's rules cuts off further applications for a 
facility once the previously filed applications have been 
designated for hearing. Howard failed to file an application 
on time or to inform the Commission of its intention to file 


an application before the Commission issued its designation 
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order, nor did it seek reconsideration of that order. 


It was not until two months after the other applica- 


ba LJ 


tions had been designated for hearing that Mr. Martin Levy, 
Chief of the Broadcast Facilities Division, received a letter 
from President Cheek of Howard University requesting a waiver 

of Section 1.227(b) (1). The letter from President Cheek 
explained that it had come to his attention that a student group 
had filed for.a construction permit in the Spring of 1969 

which he believed was "Lost in the mail or misplaced elsewhere.” 
He pointed out that the University's interest in the FM station 


4 


actually went beyond the alleged student group's plans since Hewaxd 
\ 
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could be used in the development of te curriculum (A. 1). The 


letter concluded by stating that the application of Howard was 


being forwarded under separate cover (A. 1). 


—fe 


The application itself did not arrive at the Commission 
until two months after the Commission had received President 
Cheek's letter. It was followed by a letter to the pe iactin 
aShagian the October 1 request for waiver (A. 3). the request for 
wr aver was denied by the Commission on February 4, 1970, and 
Howard's application was returned (A. 4.). The Commission explained 
that it had diligently searched its files for the student 
application but it could not find any record of its being 
filed. The assertion of the earlier student filing was, the 
Cumeoton observed, totally devoid of documentation and the 
request for waiver was without explanation as to why the 
application was four months late, | 

Howard sought reconsideration by the comission. In its 
petition Howard did not pursue its allegation that an earlier 
application filed by students had been lost. Instead, Howard set 
forth the following additional reasons why a waiver should be 
granted: (1) The conmunications industry has been traditionally 
closed to Blacks, depriving them of their First Amendment ritehts 
and an opportunity to learn the Commission's procedures, so 
that Black applications must be given special consideration; 

= 


(2) To allow Howard to join the proceedings now would not 
| 


che 

inconvenience the other parties as they have not yet gone beyond 
the pre-hearing stage; and (3) It could not take any action 
towards filing an application until classes resumed in September 
due to the desirability of conferring with students and faculty 
on the subject. 

The Commission, after considering Howard's arguments, 
concluded that on consideration of all asvects of the case 
these arguments could not be “permitted to obscure the require- 
ments of administrative due process” (A. 33) As the 
Commission explained, "extensive pre-hearing preparations and 
motions have been made and argued, and considerable amounts 
of time and money have been expended by the participants. It 
would be unfair to subject them to the additional burden of 
facing a third contender at this late date after having made 
these expenditures in reliance on the rule in question limit- 
ing the number of applications to those ‘presently in hearing. 
We cannot force the two present applicants to pay a penalty 


for Howard’s tardiness" (A. 33). 


5/ On reconsideration Chairman Burch and Commissioners 
Rebert E. Lee and Wells dissented. 
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The reasons for Howard's lateness, the Commission noted, 


were due to reasons totally within its control. The Commission 


| 
went on to explain that the procedural rule in question was 


vital to the orderly conduct of business and without a date 
J 


for the cut-off of applications, the hearing process Ee 
be seriously impaired because of the potential for delay, waste, 
confusion, and inconvenience. 


This appeal followed. 


ARGUMENT 
Section 4(j) of the Commmications Act, 47 U.S.C. 
154.(j), empowers the Commission to “conduct its proecectines 
in such manner as will best conduce to the proper dispatch 
of fusiness and to the ends of justice." Construing this 


language the Supreme Court has stated: 
m | 

In this wording Congress was mindful | 
not only of the ends of justice but also of | 
the proper dispatch of the Commission's 
business, a matter not unrelated to | 
achieving the ends of justice, and left 
largely to its judgment the determination 
of the manner of conducting its business 
which would most fairly and reasonably | 
accommodate those ends. ; 
F,C.C. v. WIR, 337 U.S. 265, 282 (1949) .| 


on 

Pursuant to this authority the Commission has promul- 
gated regulations establishing "cut-off" dates which determine 
whether broadcast applications are to be considered co-pending 
within the meaning of the Ashbacker Bene i The rules 
are intended to resolve what this Court has described as 
"some very practical and difficult administrative problems 
created by Ashbacker," Ranger v. F.C.C., 111 U.S. App. D.c. 
44, 47, 294 F.2d 240, 243 (1961), and have been approved as a 
"reasonable and necessary limitation on the statutory right to 
a comparative hearing." Radio Athens. Inc ATH) v. F.C,C., 130 
U.S. App. D.C. 333, 335, 401 F.2d 398, 400 (1968). See also Ranger 


v. F,C.C.,; supra; Federal Broadcasting System v. FE.C.C., 96 


U.S. App. D.C. 260, 268, 225 F.2d 560, 568, cert. denied 350 
U.S. 923 (1956); and KFAB Broadcasting Co. v. F.C.C., 85 U.S. 
App. D.C. 160, 177 F.2d 4O (1949). For as the Court explained, 
"there must be some point in time when ‘the Commission can close 
the door to new parties to a comparative hearing or, at least 
hypothetically, no licenses could ever be granted." Radio 
Athens, Ine ATH) v. F,C,C., supra, 130 U.S. App. D.C. at 


336, 401 F.2d at 4Ol. 


6/ Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1946), which 
held that contemporaneous mutually exclusive applications should 


be heard in a consolidated comparative proceeding. 
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Section 1.227(b) (1), the rule involved in this case, 
simply provides that for an application to be consolidated and 
heard together with a conflicting earlier filed application, 
it must be tendered for filing by the day before the earlier 
application is designated for hearing. As the Commission pointed 
out, such a rule, as well as strict adherence to it, is 
SSSR EE to avoid procedural disarray for if latecomers 


ware allowed to gain admission to the hearing, he proceed- 
/ 
ing could become hopelessly disrupted and prolonged (A. 33)- 


Moreover, as Commissioner Johnson’s concurring opinion in the 
| 


present case points out, "the new rule was also intended to 


protect, not just the public (by bringing them new services 
| 


Le 
7/ This Court in upholding a more restrictive rule applicable 
to AM broadcasting described one aspect of the problem as 
follows: 
In order to avoid these hopeless involvements 
the Commission established a "cut-off" date, 
‘which originally was the day before a prior- 
filed application was either granted or 
designated for hearing. Due to the time | 
necessarily consumed in the mechanics of | 
processing at the Commission, this method | 
could potentially prolong indefinitely 
the time for hearings. For example, an 
application might have undergone its process~ 
ing and be on the verge of grant (or, if | 
there were two pending, on the verge of 
comparative hearing) when a late-comer 
would file. Such a late-comer must go 
through the mechanics of processing before | 
any application for that channel could be | 
heard; and so on indefinitely. | 
Ranger v. F.C.C., supra, 111 U.S. App. 
D.C. at 47, 294 F.2d at 243. 
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without Lengthy delay), but those existing applicants who have 
8 


complied with Commission rules" (A. 39). In short, Section 
1.227 (6) (1) is "vital to the orderly conduct of the Commission's 
busines; and to the public interest" (A. 33). 

The “presumptions of regularity apply with special 
vigor when a Commission acts in reliance on an established 
and tested agency rule. An applicant for waiver faces a high 
hurdle even at the starting gate." WAIT Radio v. EAC Co5 35 
U.S. App. D.C. 317, 321, 418 F.2a 1153, 1157 (1969). It was 
thus incumbent upon the appellant to demonstrate that a waiver 
would not "undermine the policy, served by the rule,” and to 
show that the rule, "deemed valid because its overall objectives 
are in the public interest, may not be in the ‘public interest'" 
if extended to Howard. WAIT Radio v. ESCA Coewrde 
See also Rio Grande Family Radio Fellowshi ve. F.C.C., 132 U.S. 
App. D.C. 128, 130, 406 F.2d 664, 666 (1968). 

Howard argues that the Commission erred when it 
failed to grant Howard's request for waiver and that this Court 
87 See, for example, United Detroit Theatres Corp. v. F.C.C., 
85 U.S. App. D.C. 239, 241, 178 F.cd 700, 702 (1949), where the 
Court held that the Commission could not "withhold consideration 


of a particular application until such time as there are pending 
enough applizations to require a competitive hearing.” 


= dub 
should substitute its judgment for that of the Commission and 
grant a waiver of the cut-off rule and order the Commission 


to accept Howard's application for filing. We will demonstrate 


below that the Commission properly assessed Howard's) waiver 
request and correctly concluded that a waiver was not 
® 


warranted. 


THE COMMISSION COULD REASONABLY FIND ze 
GROUNDS. FOR WAIVING ITS RULE HAD NOT BEEN 
SHOWN AND THAT THE GRANT OF A WAIVER WO 

"UNDERMINE THE POLICY SERVED BY THE RULE.” 


| 
In attacking the Commission's refusal to exempt it 


| 
from the provisions of the cut-off rule, Howard urges that a 

| 
waiver would serve the public interest because of its qualifica- 
tions as an applicant. Its alleged superiority is necessarily 


| 
Speculative at this time, but more importantly, this| argument 


does not really address itself to the reasons given by the 
i 


Commission for denying its request. The fact is that acceptance 
| 


of Howard's application would give rise to precisely what the 


rule is designed to avoid. This is not a case where , for 
| 
reasons beyond the applicant's control, its application was 
| 


tendered a day or two late. Howard's application was filed 


ee 
some four months after the hearing had been designated even 
though it had constructive notice twenty months earlier that 
an application for the channel had been filed and had been 
advised by the Commission's staff of the need for prompt 


9/ 


tender of its own application. Its application was late 
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for reasons totally within its own control and applying the 
rule to Howard in no sense creates a result at odds with 

the rule’s underlying purpose. Thus as the Commission's deci- 
sion pointed out: 


Although evidentiary hearings in Docket Nos. 
18634 and 18635 will not begin until June 15, 
1970, extensive pre-hearing preparations 

and motions have been made and argued, and 
considerable amounts of time and money have 
been expended by the participants. It would 
be unfair to subject them to the additional 
burden of facing a third contender at this 
late date after having made these expenditures 
in reliance on the rule in question limiting 
the number of applications tq those presently 
in hearing. We cannot force the two present 
applicants to pay a penalty for Howard's 
tardiness. (A. 33) 
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9/ Howard points out (Br. p. 22, n. 14) that the Commission's 
statement in the decision recalling that staff members had 
alerted Howard to the need for prompt filing is not part of 
the record. The staff advised the Commission that at least 
three of its staff members spoke with people from Howard about 
its proposed application on several occasions. Significantly, 
Howard does not claim that this was not the case. In fact, 
the October 1, 1969, letter from President Cheek states that 
he was aware of the Commission's rule, that its application 
was late and that a waiver was requested. (A. 1). 


a Meee 
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Moreover as the Commission continued: 
a 


Section 1.227(b) (1) is vital to the orderly 
conduct of the Commission's business and to 
the public interest. Without a rule providing 
a cut-off date for the acceptance of applica- 
tions, the hearing process would be seriously 
impaired. Similar impairment would result! 

if waivers of the rule were based on mere | 
assertions of superiority, since the alleged 
superiority could only be demonstrated in the 
hearing itself. The potential for delay, | 
waste, confusion and inconvenience would be 
large, and the grant of a waiver in this case 
would have just these undesirable consequences. 
(A. 33) | 


The Commission's assessment is grounded in| fact. The 
| 


hearing began in earnest with the designation order dnd while 


the activities of the past year appear “illusory” to the 


appellant, a significant portion of the hearing has been com- 
| 


pleted. Beginning with the September 10, 1969 "Petition for 


Enlargement, Deletion, And/Or Clarification” of issues filed 
| 


by National, the applicants began a series of filings and pre=- 
hearing discussions considering the issues in which not only 
the parties but the Broadcast Bureau and the examiner have 
participated. The importance of this period of clarifying 
and adding issues should not be underemphasized. Its purpose 


is to hone the proceeding to such an extent that the 
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will adequately meet each issue and demonstrate the comparative 
strengths and weaknesses of each applicant. The actual trial 
which occurs at the culmination of this period though important 
consumes 'a relatively small part of the actual time expended 
on the case by counsel for the parties and the Commission. 

Within the nine months following the order of designa- 
tion for hearing, prehearing conferences were held on September 30, 
1969, November 24, 1969, January 27, 1970, and June 15, 1970. 
The examiner, the Commission, or its Review Board issued 
clarifying orders or opinions as a result of various motions 
on September 26 and 30, 1969, October 2, 1969, November 26, 1969, 
December 3, 1969, January 8 and 28, 1970, March 24, 1970, 
April 29, 1970, May 25, 1970, June 9 and 16, 1970, July 14, 1970, 
and August 5, 1970. And finally in June almost 1,000 pages of 
exhibits were exchanged by the pene Thus while the 
case has not yet been tried, as can be readily seen the impact 
of the introduction of a third applicant into the proceeding 
would be considerable. There is reason to assume that another 
nine months would have to be spent by the parties, the Commission 
and its staff in consideration of Howard's application before 
the record could be closed-- which is to say nothing about other 


parties that might apply if the proceeding were to be reopened. 


a 
10/ In June a sixty day continuance was granted before 
witnesses were to be heard in order to implement the Commission's 
directive to the parties that they try to provide some arrange- 
ment for Howard’s needs in the operation of their proposed 


facility. 


= 15 = 

It is Howard's assertion that the application was late 
because the President of Howard wanted more time to confer with 
students and faculty. While understandable, the Commission 
explained, it was not justification for Howard's "failure to 
petition the Commission for a stay of action on the National 
and Pacifica applications before August 14, 1969, on to request 
a waiver of section 1,227(b) (1) before August 14, 1969, or to 


otherwise advise the Commission of its intentions sd as to 


protect its interests" (A. 33-34). 


Howard cavalierly pushes the rights of the other parties 


aside as being "illusory," arguing (Br. pp. 18-21) that the 


Commission attached undue weight to these procedural considera 


tions when it should have given more weight to the "substantive" 
1 i 


nature of Howard's application (Br. pp. 22-26). By 


“substantive” Howard means that its qualifications as an 

~ \ 
applicant justify entrance into the hearing. Howard claims 
that its application would provide a voice for the Black 


| 
community of Washington, would serve its proposed school of 
SNL A SANA el De Meira Ua | 
1l/ Howard's assertion that it is a qualified applicant is 
by no means a foregone conclusion. The Commission has not 
passed on Howard's qualifications but in this regard Commissioner 
Johnson has raised serious questions with regard to Howard's 
legal and character qualifications (A. 47, mn. 1 and 4). 
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communications and provide an opportunity to bring Blacks into 
the broadcasting field. 

The Commission in its consideration of Howard's request 
found that while in and of themselves the reasons presented 
were “legitimate” concerns in choosing a licensee, they did not 
in any way demonstrate that waiver of the cut-off rule would 
not encroach on "administrative due process” and thereby demon- 
strate a “strong showing that the application of Section 
1.227\b) (L) would work against the public interest” (A. 34). 

As the Commission pointed out, Howard University could 
not presume to speak for all of the numerous and diverse groups 
with widely differing views that compose Washington's Black 
community. Moreover, "because all Black community groups 
should have an impact on the programming proposals for this 
facility," it was urging each of the applicants here to create 
opportunities for such groups to participate in programming 
which is informative, educational and responsive to local 
ee (A. 34). And insofar as Howard argued it would bring 


Blacks into broadcasting, the Commission pointed out that it 


12/ See Ascertainment of Communi Problems by Broadcast 
Applicants, Notice of Inquiry, 34 F.R. 20282 (1969). 
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had recently taken affirmative steps for increased employment 


and service to minority groups by the communications) industry 


with which each of the applicants here must comply. 


Although there was no justification for waiver, 


the Commission has suggested that a practical alternative 
| 
might be for the applicants to work out arrangements 


with Howard for wse of the planned facility in conjunction 
| 

with the proposed Howard communications school (A. 34). 
| 


At least one of the applicants, Pacifica, has offered to pro- 


vide Howard with the use of its facilities should it receive 


the grant. Howard nas refused any such offer. (Opposition of 


Pacifica Foundation to Howard University Motion for Stay, 
14, 


Docket 18634, June 24, 1970.) _ | 
| 
| 


13/7 On June 3, 1970, the Commission adopted rules to increase 
minority participation. See Nondiscrimination in Employment 
Practices of Broadcast Licensees, Report and Order,35 F.R. 20282 
(1970), where the Commission has set requirements for all broad- 
cast applicants and licensees that provide for the filing of 
programs on the part of each licensee to implement minority 
participation and for annual employment reports Listing the 
race, sex, and position of all employees. 

i4/ Other possibilities exist for Howard: the Commission has 

in the FM educational field encouraged interested applicants 

to work out arrangements to share the use of educational 
channels. See e.g., In re Application of New York University, 3 
F.C.C. 2d 579 (1966). It is also possible for Howard to file 

an application at the renewal time of any Washington educational 
or commercial facility. Additionally, Howard could set up an 
intra-campus broadcast system which requires no license but 

uses the AM band on a commercial receiver. See F.C.C. Bulletin 
No. 12, Office of Chief Engineer, Revised May 1964. | 
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Final?y, as Commissioner Johnson pointed out, Howard 
has asserted in justification no more than any other late 
applicant might assert, namely that it would make a good 
licensee, There are, as he explained, after all, dozens of 
potentially meritorious applicants (See a. 41-42) and on this 
basis alone, the Commission could hardly allow Howard in the 
proceeding without adjusting its procedures to accommodate 
other interested but unprepared applicants. For, as he con-= 
cluded, these people who might also be interested have also 
relied or the Commission rules and were detrimentally 
affected by that reliance. In any event, accepting or 
rejecting late-filed applications because the applicant 
appears to possess or to lack "merit" is plainly an unworkable 
approach, providing no meaningful standard for acting on waiver 
requests, 
There remains Howard's argument (Br. 16-18) that its 
failure to comply with the Commission's cut-off rule was in 
part due to the Commission's failure to answer its appeal for 


assistance, In making this argument Howard asserts that 


because it is a predominantly Black educational institution, 


it is "historically" unprepared to contend with the subtleties 


of the Commission's rules and regulations (Br. p. 16). 
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The Commission, Howard argues, should have upon receiv~ 


ing the October 1, 1969 letter from President Cheek informed it 


immediately that the Pacifica and NEF applications were pending, 
that the cut-off date had passed, and what form was required 
fog a waiver request (Br. p. 17). 
This argument is somewhat curious since Howard, when 
it wrote to the Commission on October 1, 1969, expinined to 
the Commission that it was aware that the date for filing was 
past and that a waiver was necessary (A. 1). certainly, the 


Commission cannot be faulted for not informing Howard of facts 


it already knew. Moreover, the staff had advised Howard of 


the pending applications and the necessity of filing jan 


application before these were designated for hearing (A. 31-32). 
As raid in preparation of its application, Howard explained 
ingthe same letter that its application was already prepared 


and was being "forwarded under separate cover™ (A. 1). Finally, 
15/ 
Howard's waiver request was not faulty in form but substance. 


| 
ish Even assuming some educational applicants exhibit agiffi- 


culty with the Commission*s rules, the problem was not insoluble 
for Howard which has available the resources of its accredited 
law school and which is now-~and could have been then--repre- 
sented by an experienced communications counsel. It should 

be noted, however, that other similar educational applicants 
have achieved compliance with Commission regulations, including 
at least one other Black educational applicant with far less 
legal resources than Howard. See Lynch, Radio in a Black 


University, Educational Broadcasting Review, April 1969. 
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In any event the Commission can hardly be expected 


to prepare Howard's case. As this Court explained in answer 


i to a similar argument in Rio Grande Family Radio Fellowship, 


Inc. v. F,C,C., supra, 132 U.S. App. D.C. at 130, 406 F.2d at 


When an applicant seeks a waiver of a rule, 

it must plead with particularity the facts and 
circumstances which warrant such action. The 
Commission staff mist process annually thousands 
of applications, It cannot be expected to do 
research for applicants or to probe the under- 
lying engineering or economic data to see 
whether they will support a greater claim than 
that made by experts or counsel. If the 
Commission staff were required to assume such 

a burden, little or nothing would be accomplished. 


And as the Commission pointed out to Howard, it 


| 
"cannot establish operating stations on its own volition, but 


must wait until an applicant steps forward and is then required 
to treat all applicants equally. Howard simply failed to step 
forward. See Natick Broadcast Associates, Inc., 6 FCC 2d 607, 
609 (1969) .” 
CONCLUSION 
For the foregoing reasons, the Commission's orders 


should be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H, CONLIN, 
Associate General Counsel, 


EDWARD J. KUHLMANN, 
Counsel. 


Federal Communications Commission 
Washington, D. C. 20554 
September 18, 1970. 
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THE COMMISSION HAS OVERSTATED THE INCONVENIENCE 
TO OTHER APPLICANTS WHICH WOULD ATTEND A GRANT 
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In its brief (pp. 11-14) the Commission places See reliance on the 
supposed burden to which Pacifica and NEF would be subjected if they were 
now to face Howard as a third applicant in the comparative proceedings. If 
inconvenience to the other applicants is to be given such weight, it is neces- 
sary carefully to delimit the point in time at which such inconvenience should 
be evaluated. In its brief the Commission makes no attempt to do so. 
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Howard submits, however, that the only point at which the inconvenience 
to the other applicants can fairly be measured is the time the request for 
waiver is submitted! (A. 1). By its Memorandum Opinion and Order of June 
9, 1970 (A. 31-34), the Commission would measure the impact on the other 
applicants at the time it dealt with Howard’s petition for reconsideration. 


“It would be unfair to subject them to the additional bur- 
‘den of facing a third contender at this late date after hav- 
‘ing made these expenditures in reliance on the rule in ques- 
tion limiting the number of applications to those presently 
‘in hearing.” (Emphasis supplied, A. 33.) 


In its brief, the Commission now points to events which have occurred 
even after denial of the waiver and reconsideration requests in seeking to dem- 
onstrate the burden which would be placed on NEF and Pacifica. This ap- 
proach not only imposes an intolerable burden on Howard, it also conflicts 
with the Commission’s pronouncement in denying Howard’s request to stay 
further proceedings on the Pacifica and NEF applications. In that instance 
the Commission said: 


“The institution and conduct of the hearing cannot prejudice 
\its [Howard’s] rights if it should eventually be determined 
jthat we improperly failed to make it a party in the hear- 
ing.” Memorandum Opinion and Order, adopted August 5, 
'1970, released August 10, 1970 (FCC 70-833), p. 3. 


If the Commission’s approach were adopted, the burden upon the appli- 
cant for waiver would become increasingly heavy as it pursued its rights to 
administrative and judicial review. The result necessarily would be the gradual 


1 The Commission persists in its position that representatives of Howard had been in 
contact with the Commission and were apprised of the Commission’s rules and of the ne- 
cessity of filing promptly prior to this time (Brief, p. 3). Neither Dr. Cheek nor his per- 
sonal assistant has been able to confirm the validity of the assertion. While Howard does 
not question the possibility that representatives of the unidentified student group may have 
communicated with the Commission, such a group clearly did not do so as an authorized 
agent of the University. 


elimination of the right to review of the Commission’s action. This is particu- 
larly so when, as here, the Commission refuses to stay proceedings while the 


waiver question is being finally resolved. 


All parties to the proceeding have had knowledge of Howard’s attempt to 
become an applicant since the date the Commission made public its denial of 

Howard’s request at the latest (A. 4). All parties knew, since that time, that 

a waiver might be granted at any stage of the proceedings and that such a 

grant would require the investment of additional time and effort to meet the 

new challenger. Steps undertaken by NEF and Pacifica since that time cannot 
now be paraded forth in support of the proposition that Howard’s entry now 

would impose an undue burden upon them. | 


The Commission asserts that if Howard were included ih the comparative 
hearings “[t]here is reason to assume that another nine months would have to 
be spent . . . before the record could be closed . . .” (Brief, p. 14). No facts 
are set forth in support of this assertion and no rationale is provided. Further- 
more, the fact that Pacifica and NEF have thus far proceeded with anything 
but haste should not be advanced as a ground for denial of its waiver request; 
to the contrary, the apparent unwillingness of those applicants to get on with 
the business at hand minimizes the effects which Howard’s entry would have 


upon them. | 


Much emphasis is placed by the Commission on establishing the impor- 
tance of the prehearing period as the time to “hone the proceeding” (Brief, 
p. 13). Although Howard does not question this proposition, there is no val- 
idity in the implication that such “honing” has an exclusionary effect. An 
examination of the record reveals that such steps as have been taken would 
be equally useful in any hearing which includes Howard. The time and effort 
that have been invested by the present applicants in identifying issues were a 
necessary incident to any proceeding which includes those particular applicants, 


irrespective of the number and identity of other applicants. 
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In its attempt to demonstrate the diligence of the Commission and the 
applicants and the usefulness of the prehearing period, the Commission sets 
forth a listing of prehearing conferences and clarifying orders or opinions 
(Brief, p. 14) as though they were a catalog of achievements.2 An inspection 
of the record reveals, however, that of the four prehearing conferences none 
dealt with or resolved any substantive issue;? each was devoted to a discus- 
sion of a rationale to delay the proceedings further. Of the fourteen clarify- 
ing orders and opinions listed, seven dealt with extensions of time or similar 
housekeeping details, three dealt with the efforts of a third party‘ to inter- 
vene, and two related to Howard’s efforts to become a party to the hearing. 
Only two of these orders concerned matters of substance between the com- 
peting applicants. 


As for the time and effort invested by the respective applicants during 
the prehearing period, the Commission implies that it was of such a substan- 
tial nature that elementary fairness to them would dictate that Howard’s re- 
quest not be granted. The fact of the matter is that the only substantial 
items initiated! by the applicants were a petition to enlarge the issues> and a 
request for modification of the hearing order,® both of which would have 
been entirely appropriate in a hearing which included Howard. 


2 Many of these matters occurred long after Howard’s initial waiver request and should 
not properly be weighed in the consideration of the merits of Howard’s request. 


3 The total time invested by the Commission and the applicants at these prehearing con- 
ferences was less than 2-1/2 hours. 


4 Accuracy in Media (AIM) petitioned to intervene on April 10, 1970. The petition was 
denied by an order issued April 29, 1970. An amended petition was denied by order is- 
sued May 25, 1970. AIM’s appeal was denied by order issued July 14, 1970. 


5 Petition for Enlargement, Deletion and/or Clarification of the Issues, filed September 
10, 1969, by NEF. Pacifica opposed this petition October 6, 1969. 


6 Request for Modification of Hearing Order, filed September 10, 1969, by Pacifica. 


* NEF supported this request September 19, 1969. 


With respect to the “almost 1,000 pages of exhibits .. . exchanged by 
the applicants” in June 1970 (Brief, p. 14), these were, in the main, docu- 
ments of general applicability exhorting the merits of the individual applicant 
and not at all geared to or affected by the presence or absence of other ap- 
plicants. All of these 1,000 pages would be equally applicable and relevant 


to a three-party contest as well. 


Whenever the Commission is called upon to contemplate injecting an ad- 
ditional applicant into proceedings, it should recognize at the outset that some 
inconvenience and burden will be encountered by the applicants already in 
hearing. Such inconveniences have not been overlooked by the courts when 
they have proclaimed the need for waivers in the administration and regula- 
tion by general rule. See WAIT Radio v. FCC, 135 USS. App. D.C. 317, 418 


F.2d 1153 (1969). | 


The important consideration is not, however, as the Commission implies, to 
determine how much effort has already been expended by the applicants, or 
even how much additional effort will be required, but rather whether the in- 
clusion of an additional applicant will cause a substantial part of the already 
expended effort to be wasted. In the present matter, there will be very little, 
if any, waste. The efforts of the Commission and the applicants to date have 
been fundamental to the progress of the hearing and would have general appli- 


cability to a three-party hearing as well. | 


CONCLUSION 


For the reasons stated above and in Howard’s brief in chief, the case 
should be remanded to the Commission with instructions to accept for filing 
Howard’s application and to consolidate that application for hearing with ap- 
plications which conflict therewith. 


Respectfully submitted, 


DAVID H. LLOYD 


1229 — 19th Street, N. W. 
Washington, D.C. 20036 


Counsel for Appellant 
Of Counsel: 
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AMICUS CURIAE BRIEF OF 
PACIFICA FOUNDATION, INC., ON BEHALF OF 
FEDERAL COMMUNICATIONS COMMISSION, APPELLEE 


On April 2, 1968, Pacifica Foundation, Inc. (hereinafter 
"Bacifica") filed an application for construction permit for a new 
FM broadcast station to operate on Channel 207, Washington, D. C. 
The application was accepted for filing shortly thereafter. The 

t 
availability of the channel was discovered by Pacifica. On May 16, 


¢ 
1469, Christ Church Foundation, Inc. filed a mutually exclusive 


Os one He these os 


- 2 ~ 
application which was returned as unacceptable for filing on July 17, 
1968. On August 2, 1970, a similar application was filed by National 
Education Foundation, Inc. (hereinafter "NEF"'), which by Commission 


Seder released December 5, 1968, was also returned as unacceptable 


oe filing. On March 6, 1969, NEF once again filed an application for 


Channel 207 and this application was accepted for filing. By Order, 


FCC 69-902, released August 20, 1969, the Commission designated the 


applications of Pacifica and NEF for hearing. 
On October 1, 1969, Dr. James Cheek, Howard University's 
i 
president, wrote to Martin Levy of the Commission regarding an 


application lost in the mails, and copies of the application allegedly being 


"forwarded under separate cover" were sent to the Commission together 
1/ | 
pith a letter dated December 3, 1969. The application was returned 


to Howard University on February 4, 1970; Howard filed a motion for 

2/ 
reconsideration on March 9, 1970; that motion was denied by the 
% | 
Commission on June 10, 1970. It is from this order that the instant 


appeal proceeds. 


1/ Howard University was a viable institution long before Pacifica filed 
its application for construction permit. In its brief, Howard implies that 
because a new president was appointed, the Commission's rules should be 
relaxed. However, the appointment of a new president is not analogous to 
the creation of a new educational institution; the opportunity for Howard 
University to file an application for Channel 207 existed long before 
Howard Universi, chose to do so. | 


eb No filings by Howard University were ever served on Pacifica until 
its Motion for Stay was filed on June 15, 1970. Howard implies that it 

did not have legal counsel until the time this motion was filed. It would 
° ! 


. (footnote cont'd) 


=n 
Howard University contends that its inclusion in the com- 
perative proceedings would cause little inconvenience to the parties 


involved. Howard would lead this Court to believe that little of a sub- 
4 

stantive nature has occurred in the prehearing stages. Such a con- 
2 


tention not only represents a misunderstanding of the nature of the 


° 
4 


hearing process in general but also a conscious refusal to recognize 


the preparation and planning of the timely-filed applicants in the instant 


t 
proceeding. Normally, after a designation order is released, con- 


siderable time is spent on motions to enlarge issues and on efforts to 


> 
5 


narrow the areas of disagreement with regard to particular issues. 

The competition between the parties at this stage is just as keen and 
often more important than the competition evident at a hearing itself. 
The preparation of exhibits (which are exchanged concurrently so as 


to avoid the age-old problem of "priming" representations in light 
3/ 
of an opponent's exhibits) is likewise time-consuming. Certain of 


2/ (footnote cont'd) be interesting to know whether Howard followed this 

tack because it felt it would not need legal counsel or because it did not know 
how to secure legal counsel in Washington, D. C. Howard's decision 

in this regard would appear to be a matter of choice, since Howard has 
access to the legal advice of the faculty of its law school, among others. 


3/ Infact, no amendments to applications are permitted after the 
designation order to prevent such "priming'! which the Commission 
correctly recognizes as tending to lead to a barter of proposals, thereby 
detsacting from the realism and good faith of an applicant's representa- 
tions with the result that the public is the ultimate loser. 


° 
4 


e 
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hese normal time periods were lengthened in the instant proceeding 


as noncommercial educational applications are involved, and the 


SoG of hearing exhibits tended to be more time-consuming since 


| 
the traditional, almost boilerplate exhibits in a normal comparative 


hearing were not Sufficient. In general, however, the period between 


‘designation and the date the parties commenced the hearing on June 15, 


1970 is not abnormal. 
Howard University implies that the substantive issues and 
*competitive positions of the two parties in the instant proceeding are 


little changed from the time of the designation order (Howard brief, 
| 


| 
pp- 10, 20). Howard University (Howard brief, p. 10)-¢laims that the 


two parties "[have] not yet advanced beyond prehearing stages.'' Both 
| 


‘allegations are misleading and incorrect. 


The applications were designated.for hearing on August 20, 
| 
1969. In September and October, 1969, Pacifica, NEF, 
' 


Broadcast Bureau filed several motions each with regard to the 


and the 


modification of the hearing order. On January 9, 1970, the Commission 


| 
released its Order enlarging and modifying the issues in the hearing. 
| 


Acie NEF filed an application for review, which subsequently 


| 
was dismissed and a group calling itself "Accuracy in Media" filed a 


Petition to Intervene in the proceeding. Both of these developments 


required further filings by one or more of the parties and further 


; -s- 


consideration by the Commission. In the meantime, on March 25, 
1970, the Hearing Examiner released an order setting June 15, 1970, 
as the date for commencement of the hearing. 

The exchange of exhibits took place on June 9, 1970. Pacifica 
presented to both NEF and Hearing Examiner James F. Tierney nine 
ener totalling approximately 750 pages, including the results of 
a survey (based on demographic statistics) of 255 community leaders 
and 352 members of the public of the Washington Metropolitan area. 


* 
It was agreed that any person signing the exhibits would be available to 


Me as a witness in the hearing. The hearing began on June 15 with 


all parties present. At that time, Pacifica moved for a 60-day continuance 
go that both parties could explore the suggestions contained in Paragraph 9 
if 

of the Commission's Memorandum Opinion and Order released June 12, 


1,970. 


“While we believe that the Commission's 
rules of procedure and fairness to the parties in 
this case dictate the result we have reached, we 
are not insensitive to the concerns expressed by 
President Cheek and Howard University. We would 
point out, however, that the Washington Black 
community is composed of numerous and diverse 
groups with widely differing views--including other 
colleges and political and social groups--and that 
Howard University could not presume to speak for 


them all. Because all Black community groups should 
have an impact on the programming proposals for this 


| 

i 
Be Gr | 
| 
facility, we urge the applicants here to create 
opportunities for such groups to participate in 
programming which is informative, educational, 


and responsive to local needs. Specifically, it 
may well be possible for the applicants to work out 


arrangements with Howard for training facilities or 
opportunities for other eudcational uses of the facility 

in conjunction with Howard's plans for a communications 
school. We have urged all local community groups to 
engage in dialogue with existing local stations -- com- 
mercial as well as educational--'tosee if greater efforts 
can be made to establish more meaningful’ communica- 
tions with the Negro audience.' Mel-Lin, Inc., 4/ 

22 F.C.C. 24165, 171 (1970).""[Emphasis added] 


Pacifica had long felt that formal working arrangements should be 


established with various Black educational and cultural institutions 

| 

in the city, and Pacifica had already conducted negotiations with a 
=| 5/ 


variety of organizations representing the Black community. Therefore, 


“4 Pacifica asked for the continuance in order to work out definite arrange- 
| 
, ments with Howard University, a project Pacifica had been pursuing for 


some time. 


4/ Paragraph 9, Memorandum Opinion and Order, released June 12, 
1970. See Howard Appendix, pp. A31-A34. 


No. 18634, et al., June 15, 1970, p. 44, lines 7-9. 


5/ See Transcript of the hearing, Pacifica Foundation, et al., Docket 
| 
| 
: 


te 
With the help of different sources, various efforts had been 
made to arrange a meeting with Howard University beginning in May 
d were continued after the grant of the 60-day continuance. Finally, 
on August 7, 1970, a three-hour meeting was held with Dr. James 


Cheek, president of Howard University, his attorneys and a member 
6/ 


of his staff. Three representatives of Pacifica as well as its 
aftorneys were also present. Pacifica's proposal to Howard included 
the establishment of a training program in conjunction with Howard's 


4 


projected School of Communications, the production of programs by 


Howard students for use on Pacifica's station, and any other forms of 


coordination that Howard would desire. However, with its instant 
| 

appeal pending, Howard University felt it could not enter into any 
4 7/ 


aprangement with Pacifica. At the same time, Pacifica has always 
recognized that there are many other Black educational and cultural 


institutions in Washington, D. C., which are closely associated with 
+ 


6/ The Chairman of the Board from Los Angeles, the Vice-President 
from New York and the Manager-Designate attended the meeting as 
Recifica's representatives. 


‘ 
@! Incertain respects, Howard University may best achieve the results 
it claims to be seeking by cooperation with Pacifica. See Commissioner 


Johnson's separate statement (Howard Appendix, pp. A37-A45). 
= ; 
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ges 


| 
the local Black community. In fact, the Blacks in the inner Northwest, 
| 
in the Northeast, and in the Anacostia parts of Washington identify 
| 
| 
more closely with some of these other community -oriented groups 


hema with the nationally-recognized Howard University. Bais, 


Pacifica began negotiating with other Black institutions in the city in 
| 

May, 1970, and established working arrangements with these community 
| 
| 

organizations during the 60-day continuance. The arrangements with 


Sach institution varied, but they generally related to training programs, 
production opportunities, and other joint efforts. Phil Watson, the 
Black Manager-Designate of the Pacifica station in Washington, has 
spent a considerable amount of time with community organizations 


toa community leaders in formulating specific plans with key local 
Black groups. His work not only has been based on his knowledge of 
the Washington community, particularly the Black community, but also 


on his successful experience as director of the Watts Bureau, a broadcast 


training and production facility which is connected with Pacifica's 
i | 


Station KPFK in Los Angeles and has proven to be a source of trained 


Black broadcasting personnel for radio and television stations throughout 
| 


8/ 
California. Working arrangements in Washington have been 


established with: 


(1) Federal City College (hereinafter FCC), the 
predominantly Black community college in downtown 
Washington. There will be established a cooperative 
Programming and Training Plan which will include 
courses taught by Pacifica personnel, student and staff 
participation in the operation of the Pacifica station, the 
use of FCC as a production and programming source 
for the station and additional forms of community 
involvement which arise. 


| (2) Washington Technical Institute, a pre- 
dominantly Black educational institution. The 
cooperative plan will include the general training of 
broadcasting personnel and the specific training of 
engineers who seek to obtain a first class broadcast 
license. ° 


| (3) Anacostia Neighborhood Museum, a part 
of the Smithsonian Institution, which is located in and 


meant to serve the Black community in the Anacostia 
area of Washington, D. C. This cooperative plan 

will include general and technical broadcast training, 
production of news, youth, cultural and ethnic programs 
by the Museum, and instructional programming which 
may be aired over the station, 


| (4) The New Thing, a Black cultural and arts 
center located in the inner Northwest Washington area 
with varied arts and communications programs for 


8/ See five letters and specific Federal City College prospectus in 
Appendix to this brief. 
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young people. The New Thing, with its experience 
in the study of and development of Black cultural 
interests, will be involved in the programming of 
the station. 


(5) Pride, Inc. , a predominantly Black 
community service and self-help organization. The 
plan of coordination will include Pacifica's provision 
of job training assistance to Pride and the development 
of specific programming arrangements between 
Pride and Pacifica. 


Howard University, while recognizing that the Commission 


claims that Pacifica and NEF have already expended effort and money 
| 


in preparation for the evidentiary hearing, adds in a footnote that 


| 
| 
"(t]here is nothing in the record which supports that finding, however." 


(Howard brief, p.21) That is incorrect. A casual glance at the transcript 


from the June 15 hearing would show that exhibits were exchanged 

between the parties. In addition, on August 7, 1970, Pacifica and its 
counsel gave to Dr. Cheek and Howard's counsel a copy of its nine 
| 


exhibits totalling about 750 pages. No doubt, Howard University 
recognizes that considerable effort and money have gone into the 


Pacifica exhibits. The hearing is in the process of aint forward. 


An example of the importance and finality of the hearing |exhibits is 


shown by the fact that the Hearing Examiner instructed both parties 


that they could not change their exhibits except only insofar as 
| 


aie 


such changes would directly relate to the issue of including Black 
institutions in their i ay ee Except for oral testimony 

that may be presented during the hearing, everything has been com~ 
pleted. Issues have been enlarged and then narrowed; various motions 
have been filed and answered; extensive pleadings have been prepared 
by the three parties concerned, Pacifica, NEF and the Broadcast 
Bureau; extensive exhioits have been prepared and exchanged; witnesses 
tae been notified; the parties are prepared to proceed. 


Howard University accuses the Commission of cavalier 


treatment of its application. It is indeed cavalier for Howard University 


9/ Transcript of the hearing, Pacifica Foundation, et al., Docket No. 
18634, et al., June 15, 1970, p. 62, lines 5-19 as follows: 


HEARING EXAMINER TIERNEY:. ". . . I would think 
that any evidentiary offering respecting the issues in the 
case that have been made up to this moment will be 
frozen, if you will, or fixed, and that if there are other 
evidentiary offerings to be made that they would be 
confined exclusively to the meaning and thrust of 
paragraph 9 of the Commission's order. For the sake 
of formality, the order is FCC 70-599, mimeo 49201, 
corrected, and it was released on June 12, 1970. So 
with that understanding, I trust Mr. Schattenfield, 

Mr. Douglas and Mr. Miller, that what has been 
prepared up to this moment and exchanged among the 
parties,| this will still be the evidentiary offerings as 
to the case as we have it right now. Anything further 
will be limited and will be in the form of the offer to 
those matters or the meaning of what the Commission 
had in mind in paragraph 9."' 
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to assert that the prehearing work has been minimal and even more 
cavalier to imply that little has been done by either party when both 
the record of the case and Howard University's knowledge of the 
events in the case would say otherwise. The inclusion pf any new 


party at this stage will only result in a variety of further prehearing 
| 


conferences, motions, responses and extensive delays, thereby 
depriving Washington, D. C. of a much-needed noncommercial 
educational FM broadcast station realistically serving the needs of 
the entire Washington community, including all paerenes of the Black 
community, not merely the needs of one national educational institu- 


tion within that community. * 


Respectfully submitted, 


THOMAS SCHATTENFIELD 


WILLIAM L, RAWN, II 


Arent, Fox, Kintner,) Plotkin & Kahn 
1200 Federal Bar Building 

1815 H Street, N. W. 

Washington, D. C. 20006 


September 18, 1970 Counsel for Pacifica Foundation, Inc. 
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25 JUN 1970 


Mr. Phil Watson, Manager Designate 
Pacifica Radio for Washingtion 
800 Federal Bar Building 

1815 H Street, N. W. 

Washington, D. C. 20006 


Dear Mr. Watson: 


The staff of Federal City College listened with 
considerable interest to vour presentation regarding 
the type of programming and service that Pacifica 
Foundation has provided other cities and [hopes to 
provide to the Washington Area, 

In our opinion, there are a nuaber ot different 
areas in which the College and Pacifica ¢an cooperate 
in the development of services, training | programs and 
community improvement. 


The College is prepared to explore the possibilities 
of mutually beneficial programs. I en asking Mx. Kenneth 
Kennedy, Special Assistant to the President, and 
Mr. James Delaney, Director, College Development, to serve 
as liasion between Pacifica and the Sarena in the early 
Stages of the planning. - 

| 

Once the plans have been sufficiently detailed 
and ready for the final approvals of our respective 
organizations, we will be prepared to commit staff and 
funds. 


I trust that your presentations before the 
Commission will provide you the necessary clearance to 
initiate your services to curs community. 


Sincerely yours, 
| a 


fake! Randolph hh 


President 


WASHINGTON TECHNICAL INSTITUTE 


4100 CONNECTICUT AVENUE, N.W., WASHINGTON. O. C. 20608 (202) SC6-6379 


August 13, 1970 


Mir. Phil Watson 

800 Federal Bar Building 
1815 H Street, N. W. 
Washington, D. C. 


Dear Mr. Watson: 
bf 
Pursuant to our ciscussions and review of the documents relating 

the Pacifica Foundation's proposed program, this letter will serve 
to confirm that Wasnington Technical Institute concurs with your 
efforts to establish anc mainiain the oroadcasting capability as 
@escribed in your letter of June 22, 1970. 
8 : 
: More specifically, we would be delighted to develop a cooperative 
programming and training proposal between Pacifica and Washington 
Technical Institute that would provide: 


i 1. aprogram geared to develop skilled broadcasting personnel 
: to serve the needs of the overail industry with special 
emphasis on the public sector. 


2. trained engineering technicians to fill jobs in the industry 
requiring first class broadcast licenses. 
x We are confident that Washington Technical Institute has the program 
design and capability to assist in filling this urgent need in the District 
of Columbia. 


I look forward to further discussions for implementation as early 
practicable. 


Sincerely, 


Cleveland ee Dennard 
President 


Rt gd fs 8 po he 


SMITHSONIAN INSTITUTION 
WASHINGTON, D.C. 20560 


The Anacostia Neighborhood Museum i 
2405 Nichols Avenue, S.E. 
Washington, D.C. -20020 


| 
August 20, 1970 


Pacifica Radio for Washington 
800 Federal Bar Building 

1815 H Street, N.W. 
Washington, D.C. 20006 


Mr. Phil Watson, Manager Designate 
| 


Dear Mr. Watson: 


A . 

The Anacostia Neighborhood Museum of the Smithsonian Insti- 
tution is happy to supsort your efforts to bring community spon- 
sored and community responsive radio to the Washington area. 

I have reviewed the material you left with me} which describes 
your programming and training proposal, with our public relations 
@irector, Mr. John Bradshaw. Mr. Bradshaw will be ithe liaisen 
person between the Museum and Pacifica. Escal| 

| 
We shall look forward to working out the details for a coopera- 
tive program that will include: 
| 
a. A training orosram that would provide sxilled 
broadcast sersonnel to the overall industry, 
particularly in the sublic broadcast ting areas 
and one which would produce engineers With 
third class broadcast licenses. 
: - Le 
The Museum's involvement in the production of 
community programming in the areas of = 
Youth, the Arts, and Blackness. 
Instructional programming which would be aired 
over the proposed station. 


With best wishes, 


CENTER 


nail 


August 20, 1970 


Mr. Phi! Watson 

Pacifica Radio 

800 Fedkral Sar Building 
1815 H Street, N. W. 
Washington, 0. C. 


Dear Phil, 


As & result of our conversations and my knowledge of what Pacifica has 
done in: other cities, | would like to express interest and support on behalf 
of my organization for your endeavors. An operation such as yours would be 
beneficial in this part of the South particularly since we already have quite 
a few stations that cpeniy admit to not representing the interests of poor 
blacks. Pacifica is greatly needed, if only to fill that informational and 
cultural void that contributes to the ignorance of masses of people. 


Respectfully, 


TC/eap 


P. S. We intend to be involved in the programming of the station. 


B35 18th STREET NORTHWEST 
FiNGTON D.C. 20009 (202) 332-4507 
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18, 1970 


Phil Watson 

Manager Designate 
Pacifica Radio 

800 Federal Bar Building 
1815 H Street, Northwest 
Washington, D. C. 20006 


Dear Phil: 


| 

As I indicated to you during our several conversations, I am 
very much concerned and interested in the whole area of communications 
ang particularly as it effects black peopte. As you know, the black 
community has very little control or influenc he munication 
meida. This unjust and grossly unfair situation has to be changed. f 
fe}t so strongly about this -that I joined in with other D. C. residents 
in petitioning the Federal Communications Commission to deny the renewal 
ofthe license for MAL T. V. Thus, it.was refreshing and rewarding to 
aigcuss with you the possibility of Pacifica Radio orening up a channel 


in Washington, D. C. 


As you know, Pride, Inc. is involved in job training and 
black economic develorment. Thererore, we would be interested in any- 
thing that would enhance the education and economics of the black com- 
munity. It is probably too early to discuss scecific programatic 
relationships with Pacifica because as I understand your first fight is 


to get a license. However, I stand ready to assist in this and otner 
efforts that you feel I can be of assistance. 


Finally, I would like to make it known for the record that I 
will work with you in developing a specific programatic relationship 
between Pride and Pacifica whenever you deem it necessary 


Yours t} 
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DRAFT 


A PROSPECTUS FOR ESTABLISHING 


A 
COOPERATIVE PROGRAMMING 
AND 
TRAINING AGREEMENT 
BETWEEN THE 
FEDERAL CITY COLLEGE 
AND THE 
PACIFICA FOUNDATION 


J. DELANEY 


y= 


t The Federal City College was established by Congress to provide two, 


| 
four, and five-year degree Associate, bachelaureate and Masters degree 


programs in the arts and sciences and in teacher education for the 
residents of the District of Columbia. The college opened its doors 
in temporary quarters in September 1968 and became the first urban 
college jin the United States to be given the charge of maa out 
the traditional Land-Grant mission of applying direct problem-solving 
services to the community needs. | 
’ Since then, Federal City College has become the largest public 
liberal arts institution of higher learning «n the District of 


Columbia. In September, 1970, FCC will open with a student body of 


nearly 6,000 of whom over 97% will be local residents of the District. 


As a result, Federal City College has established a presence in 


the conmunity as the state university for the District of Columbia. 


«It's basic commitment is service to the community and community out- 


reach is to be found in every aspect of the College's program. 


In keeping with the state land-grant university role, Federal 
City College seeks to utilize all possible local resources and bring 
Sthem to bear on the educational, social and economic problems of the 


citizens of the District of C olumbia. 


As a result of this, Federal City College has been most interested 


jn plans by the Pacifica Foundation to establish a community service 


FM broadcasting station in the District. 


. 


The College has had a number of discussions with representatives 
of the Pacifica Foundation. After reviewing the public record and the 


gexpressed intent of Pacifica jin proposing the establishment of a 
| 
“community sponsored and community responsive” F.M.radio facility 

| 
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in tie District of Columbia, the College feels that Pacifica's plans 
coindide to a great degree with Federal City College's institutional 
goals of local service and community outreach. 

ithe College therefore proposes that Pacifica Foundation and 
aa City College should formulate a Cooperative Programming and 
Training Plan. The development of this pian can assume at the outset 
the full cooperation of the administration of the College. The plan 


shoutd be comprehensive and should provide for a full interchange of 
% 


Bee and Pacifica resources for community service. The plan should 


be d&veloped around implementing the conceptual framework of the Federal 
City College Community Communications and Learning Service (CCLS) out- 
Jined below and should consider at least the following: : 
oS appointments in the College for qualified Pacifica 
noarsounel involved in the CCLS. 

- FCC student and staff participation in all aspects of the proposed 
Pacifica -station as both a training exercise and further assurance 
of community involvement. 

Tne employment by the proposed Pacifica Station of successfully 
trained local students. 

The establishment of FCC as a production and programming resource 
for the station. 

Technical assistance schemes whereby Pacifica personnel will be 
available to the FCC Student Government Association in their 
attempts to establish and operate a local carrier station. 
Production and scheduling of instructional programming 


Sharing and cooperative hookups of technical resources. 


,. 
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Community Communications and Learning Service 


Federal City College is presently planning the estab] ishment of a 
Communications Division with a diverse program offering which will include 
a Community Communications and Learning Service. A prospectus of this pro- 
Gee can provide a talking basis for the formulation of a Cooperative 


Programming and Training Plan between Federal City College and The Pacifica 
ie on. 
1 


The Community Communications and Learning Service will provide: 


-----Collece Credit Courses and Degree Programs 
f .....formal, academic courses leading to a baccalaurate or graduate 
degree, particularly in the public broadcasting areas, from the 
Federal City College, leading, for instance, to'graduates capable 


” of certification with third class broadcast licenses. 


ment 


++e+-fOrmal, academic courses taxen not only for credit_but for 
personal, professional or avocational gain. This would include 
“> the development and training of personnel in the areas of news, 
public affairs, the arts, radio documentary production, etc. 


eeee.50ecial Courses ae 


—— ! 
| * 
«ose.tnformal, extra-academic courses taken for personal, professional 


or avocational gain and pleasure 

ose. -Learning-for-Decision Programs 
.....informational “briefings” on significant social, economic and 
cultural issues, structured to enable more enlightened public 


and private decision-making 5 
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+----Community Instructional Programming 
which will allow the college to establish technologically facilitated 


programs by wh; - May extend a wide variety of needful learning 
opportunities to’ ~ adult citizens of Washington including: 
Home Learning Opportunities 
courses and informational programs broadcast on public 
television and radio stations for reception and appli- 
cation by adult students in the home environment 
At-work Learning Opportunities 
courses and information programs broadcast on public 
television and radio stations for reception and application 
* by, vocational employees in offices, stores, plants, banks, 


service stations and other places’ of work 


{ In-service Learnina Opportunities 


courses and informational programs broadcast on public 


“television and radio stations for reception and application 
by professional practitioners in public and private schools, 
hospitals, law offices and other such points 

Extended-Classroom Learning Opportunities 
college and special courses transmitted by various 
television and audio device systems for reception and 
use by organized, classroom groups in a number of Community 


Learning Centers operated by the Federal City College 


* see--Special Events Programming 
*- The production of special. programs dealing with events and issues of 
high local interest. These programs would be produced to provide both 


factual and interpretive reporting on currently critical issues 
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+++--Training and Braodcast Exoerience 
The college strongly supports its Student Government Association 
in its attempts to establish a student-owned and operated local 
carrier station for the production and presentation of local student 
views. Professional advisement and an See SS “nlug-in" to a 


broadcast facility will be critical to the success of this venture. 


‘This service will require: 
| 


eoee transmission time on public television and radio stations in the 
metropolitan Washington area 
- Television: 
probably one hour per weekday in early morning, one hour per 
Sewetoy in mid-afternoon, a five hour block on Saturdays...plus 
| 
special evening and Sunday periods for occasional Learning-for- 
| 


Decision programs 


« 


Radio: 


special periods at various clock-hours for structured informationai 
-programs...plus the possibility of an audio-course commitment of 
several half-hour periods per week during early morning, late after- 
noon, or early evening....plus the capability of extended time on 
short notice for special presentations of high public interest. 
....-electronic production and recording facilities suitable for turning 
out a large number of audio and television program elenents. In this 
area, close working relationships with local operating states are 


critically necessary. 


| 
“ 
I 
| 
i 
| 
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-.---graphic, photographic, film and print ateliers suitable for producing 
the many design elements needed in the daily operation of technologically- 
facilitated learning programs 

...--0ffices, conference rooms, storage areas, data analysis workrooms 
and library for regular use by the Curriculum Formulators, Instructional 
Technologists , Psychometrists, Media Planners, etc. on the Departmentai 
staff at Federal City Collese 

wv.-.UD-to-six "store-front” Community Learning Centers located in various 
parts of the city itself, each of which must contain two or more 
classrooms, study/reference rooms, a number of electronic stucy 


carrels, counseling booths, administrative offices, a lounge, media 


operations workshop, and storage areas 


.....Close cooperative arrangements with broadcasting professionals in 


ali areas of production. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


HOWARD UNIVERSITY, | 
Appellant, | 


v. e No. 24,337 
| 


FEDERAL COMMUNICATIONS COMMISSION 
Appellee, 


CERTIFICATE OF SERVICE 


I, William L, Rawn, Il, certify that true copies of the 


foregoing "Brief Of Amicus Curiae For Pacifica Foundation, Inc., 


On Behalf Of Federal Communications Commission, Appellee" have 
been mailed this 18th day of September, 1970, by first class United 
States mail, postage prepaid, to the following: 


David H. Lloyd, Esquire 

Arnold & Porter 

1229 Nineteenth Street, N. W. 

Washington, D. C. 20036 
Counsel for Howard University 


Henry Geller, Esquire 
General Counsel 
Federal Communications Commission 
Washington, D. C. 20554 


William L. Rawn, I 


